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CRIMINAL LAW. 



CHAPTER L 

OF GRIMES AND THEIR DIVISION. 

The design of the present work is to present the reader with the 
nrioos steps which are taken in a criminal proseoutioD. And it may be 
tt well, at the outset^ to say something of crimes in general. All crimes, 
aocording to the law of England, are divided into treasons, felonies, and 
niidemeanors. The offence of treason, at common law, was somewhat 
iadeterminate. The statute 25 Edw. III., c. 2, confirmed by subsequent 
statutes, determined what offences only for the future should be consi- 
dered treason. Under this statute, the offence consists of six branches : — 

1. When a man doth compass or imagine the death of our lord the 
Ung, of our lady his queen, or of their eldest son and heir. 

2. If a man do violate the king's companion, or the king's eldest 
daughter unmarried. 

3. If a man do levy war against our lord the king in his realm. 

4. If a man be adherent to the king's enemies in his realm, giving to 
tbem aid and comfort in the realm or elsewhere. 

*5. If a man counterfeit the king's great or privy seal. r «^ 1 

6. If a man slay the chancellor, treasurer, or the king's jus- L J 

tioes of the one bench or the other, justices in eyre, or justices of assize, 

s&d all other justices assigned to hear and determine, being in their 

places doing their of&ces. 

Felony, in the general acceptation of our English law, comprises 
every species of crime which occasioned at common law, the forfeiture 
of lands and goods. Sir Edward Coke says, that treason was anciently 
comprised under the name of felony : and in the statute 25 Edw. III., 
c. 2, speaking of some crimes, we find the following words : — " Whether 
^y he treason or other feloni/." All treasons are therefore felonies 
though all felonies are not treasons. Learned but fanciful writers have 
giyen many derivations of the word felony. I think Sir Henry Spell- 
Q^aH*s is the most probable one. Felon, according to him, is derived 
^m two northern wordS; namely^ fee, which signifies fief; and Um^ 
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which signifies price or valae. Felony iS| therefore, the same as ^^ j>re- 
tiumftudU* — the consideration for which a man gives up his fief. These 
derivations are more amusing than instructive. ^ 

Misdemeanor is a term generally used in contradistinction to felony, 
and comprehends all indictable offences which do not amount to felony, 
as perjury, battery, libels, conspiracies, &c. 



[•8] *CHAPTER II. 

THE PROSBOUTOR. 

The first question to be considered upon the commission of an offence 
is, by whom is the offender to be brought to justice. Though every man 
is entitled to prefer an accusation against any one suspected of crime, 
criminal prosecutions for the most part are instituted in the name of the 
crown; and persons entitled to prefer accusations are bound by the 
strongest obligations both of law and reason, to do so ; and those obliga- 
tions are, in many cases, enforced by the law itself. Thus, in cases of 
treason and felony, a person knowingly concealing the crime is guilty of 
what is called a misprision of the crime. In the case of treason, he may 
be punished by the forfeiture of his goods, the loss of all profits of his 
lands daring life, and imprisonment of his person for life. If a public 
officer conceal a felony, he is punishable by fine and imprisonment for a 
year and a day ; and any person other than an officer, for the same offence, 
is punishable by fine and imprisonment in the discretion of the judges. 
Even in cases of misdemeanor, if the crime be of a public character, it 
is illegal to receive a consideration for suppressing a prosecution ) and in 
a recent case in the Queen's Bench, it is questionable whether an ar- 
r iiiA-y rangement for a compromise can be made even *with the consent 
L J of the court. Magistrates have power, in order to compel persons 
to perform the duty imposed on them by law to prosecute, to bind them 
over to prosecute and give evidence, and, upon refusal, to commit them 
to prison. The law also holds out many inducements to persons to pro- 
secute, and throws around a prosecutor every fair and reasonable protec- 
tion, insomuch that he cannot even be sued for wrongly indicting a per- 
son, unless he has been actuated by malice, and the proceedings were 
destitute of any reasonable foundation. 



CHAPTER III. 

THE ARREST OF CRIMINALS. 



We shall now shortly consider the law relative to arrest on a 
criminal charge before indictment. In every case of treason, felony, or 
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aetoal breach of the peace, a person may be arrested on suspicion before 
nj indictment is preferred against him. Formerly, grave doubts existed 
u to whether a person could be arrested before a bill was found. The 
difficulty seems to have arisen from the wording of Magna Charta, which 
enacts that, « No one shall be taken or imprisoned but by the lawful 
judgment of his peers, or by the law of the land." An early exception 
was taken to the case of where a. thief was taken in the maniour — that 
is, with the stolen goods actually in his possession. Even *in r ^e -i 
the case of misdemeanors, there are certain acts of parliament ■- -I 
which authorise a justice to issue his warrant, as in the case of keeping a 
disorderly house. In every case of treason and felony, and actual 
breach of the peace, the offender may be apprehended without warrant, 
if sQch a crime has actually been committed by some one. The arrest 
may take place in the night as well as day, and on Sundays, as on other 
days, — the statute of 29 Charles II., s. 6, making an exception in trea- 
sons, felonies, and breaches of the peace. It may also be made in any 
place, 80 that even a clergyman, upon a criminal charge, whilst in the 
performance of divine service, may be arrested. Any private person pre- 
sent when a felony is committed, is enjoined by law to arrest the offen- 
der. He id also bound to assist an officer requiring his aid in the appre- 
hension of a felon. If a felony has been actually committed, a private 
person may direct an officer to arrest the person he supposes to be guilty. 
If the offence be committed in the presence of another, he may justify 
breaking open doors in pursuit of the felon ; but no private person can 
justify breaking open doors in apprehending another upon the mere 
suspicion of the commission of a felony. Constables, virtute officii, with- 
oat warrant, for treason, felony, breach of the peace, and certain misde- 
meanors less than felony, may arrest another. A constable may also 
tnest one upon the bare information of others, without any positive 
knowledge of the circumstances upon which the suspicion is grounded. 
A ^constable may also break open doors to take a felon who may r ^^ -i 
be in his own house, provided that he has given notice that he ^ -■ 
is a constable, and has been refused admission. Justices of the peace 
may arrest on the commission of a felony, or a breach of the peace in 
their presence, or by issuing a warrant on the evidence and complaint of 
another. Sheriffs are enjoined to arrest felons, and all persons are re- 
qnired to assist them. A coroner, as a conservator of the peace, in rela- 
tion to all felonies, may arrest, or cause another to arrest, a felon. The 
secretary of state may also issue his warrant to apprehend persons sus- 
pected of state offences. He may also commit without oath. A warrant 
may be granted, in extraordinary cases, by the privy council, or secreta- 
ries of state, by the speaker of the House of Commons or Lords, by jus- 
tices of gaol delivery, oyer and terminer, justices at sessions, or by a 
jadge of the Court of Queen's Bench. By 11 & 12 Vict. c. 42, com- 
monly called Jervis' Acts, it is enacted, by s. 1, that in all cases where 
a charge or complaint shall be made before any one or more of her 
Majesty's justices of the peace, that any person has committed, or is 
snspeeted to have committed, any treason, felony, or indictable misde- 
meanor, or other indictable offence whatsoever within the limits of the 
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jarisdiction of snoh jnetice or justices of the peace ; or that any person 
gailtj; or suspected to be guilty, of having committed any such crime or 
offence elsewhere out of the jarisdiction of such justice or justices^ is 
P ^^ ^ residing, or being, or is suspected *to reside, or be within the 
L J limits of the jurisdiction of such justice or justices, then and in 
every such case, if the person so charged or complained against shall not 
then be in custody, it shall be lawful for such justice or justices of the 
peace to issue his or their warrant to apprehend such person. In some 
cases the party may be first summoned, and if the summons be not 
obeyed, a warrant may issue. The following are the forms, of such 
summons, &c. : — 

Informatiofh and Complaint for an indictable Offence. 

1 The information and complaint of C, D. of , J^j/epman^, 

to wit, j taken this day of , in the year of our Lord 185 — , 

before the undersigned, [one] of her Majesty's justices of the peace in 
and for the said [cown^jT] oi , who saith that [^&c, stating the q/- 

fence"^- 

Sworn before [wie], the day and year first above-mentioned, at . 

Warrant to apprehend a Person charged with an indictable Offence, 

To the constable of , and to all other peace officers in the said 

[county^ of . 

Whereas A, B. of , [labourer^, hath this day been charged upon 

oath before the undersigned, [owe] of her Majesty's justices of the peace 
in and for the said county of , for that he on at , did 

E&c, stating shortly the offencel : These are therefore to command you, in 
er Majesty's name, forthwith to apprehend the said A, B. and to bring 
him before [wie], or some other of her Majesty's justices of the peace in 
and for the said [county"^, to answer unto the said charge, and to be fur- 
ther dealt with according to law. 

Given under my hand and seal, this -^ day of , in the year of 

our Lord , at , in the [counfyl^ aforesaid. J, 8. (t*. 8.) 

r *8 ] * Summons to a Person charged with an indictable Offence. 

To A, B, of •, [labourer^ 

Whereas you have this day been charged before the undersigned, [one'] 

of her Majesty's justices of the peace in and for the said [county] of , 

for that you, on , at , [&c. stating shortly the offence! : These 

are therefore to command you, in her Majesty's name, to be and appear 

before me on at o'clock in the forenoon at , or before 

such other justice or justices of the peace for the same [cozi^i^y] as may 
then be there, to answer to the said charge, and to be further dealt with 
according to law. Herein fail not. 

Given under my hand and seal, this ■ day of , in the year of 

our Lord , at , in the county aforesaid. J. S. (l. s.) 
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Warrant where the Stmimons is dtsoheyed. 

To the constable of , and to all other peace officers in the said 

[cownfy] of 

Whereas on the last past A, B, of j [ZaftoMrcr,] was charged 

before the undersigned, \(>ne\ of her Majesty's justices of the peace in 

and for the said [coi/w<yj ot , for that [d&c. as in the 9ummon$^', 

And whereas [/] then issued [^ny] summons to the said A. B, com- 
manding him, in her Majesty's name, to be and appear before [me] on 
at o'clock in the forenoon at , or before such other jus- 
tice or justices of the peace for the same [coi^/ti^y] as might then be there, 
to answer to the said charge, and to be further dealt with according to 
law : And whereas the said A. B, hath neglected to* be or appear at the 
time and place appointed in and by the said summons, although it hath 
now been proved to me upon oath that the said summons was duly served 
upon the said A, B, : These are therefore to command you, in her Ma- 
jesty's name, forthwith to apprehend the said A, B., and to bring him 
before me, or some other of her Majesty's justices of the peace in and 
for the said [^county'jf to answer to the said charge, and to be further 
dealt with according to law. 

Given under my hand and seal, this day of , in the year of 

our Lord — , at — , in the ^county'] aforesaid. J, S- (l. b.) 

* *When the officer has made his arrest, according to the import p «q -i 
of the warrant, he is, as soon as possible, to bring the offender to ^ J 
the gaol, or before the justice. If a prisoner after arrest has escaped, 
the officer may follow him and retake him, wherever he find him, in the 
same or a different county. A rescue is a forcible setting at liberty 
against law of one arrested. The mere prevention of the arrest of one 
who has committed a felony is only a misdemeanor. But if an offender 
be taken and rescued, then, if the arrest were for felony, the rescuer is 
a felon ; if for treason, a traitor. 

By 22 Geo. III., c. 58, s. 2, it is made lawful for any one justice of 
the peace, upon complaint made before him upon^oath that there is rea- 
son to suspect that stolen goods are knowingly concealed in any dwelling- 
house or other place, by warrant under his hand and seal, to cause every 
such place to be searched in the dat/ time. 



CHAPTER IV. 

or THE EXAMINATIONS. 



Within a reasonable time after the arrest of an offender, it is the duty 
of the officer to bring the accused before the magistrate to be examined ; 
and after investigation, to be committed, bailed, or discharged, as the 
magistrate may think right. The examinations of the prisoner and the 
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r *1 1 ^^^^s^^s ^^^® principally regulated by statutes 1 & 2 P. & ^MT. 
L ^ J *o. 13, 8. 4, and 2 & 3 P. & M. o. 10. The recent statute of 11 
& 12 Vict. 0. 42, has made some very valuable alterations. By tbe .for- 
mer of these statutes, the magistrates have authority to bring \>g£ot& 
them every person who may be a material witness for the prosecutiozi ^ 
and, for this purpose, may issue his warrant for such person's attend an ee. 
All the witnesses must be examined upon oath. The usual form of socli 
oath is, << You .shall true answers ma^e to such questions as shall be 
demanded of you, so help you God.'' The examinations must be ta&eo. 
in writing. By s. 17 of 11 & 12 Yict. it is enacted, that the magistrate^ 
before he commits an offender, or admits him to bail, shall take the state- 
ment on oath, or affirmation, of those who know the facts and circixm- 
stances of the case. The same are to be reduced to writing, to be rea<l 
over and signed respectively by the witnesses. These examinations are 
to be taken in the presence of the accused person, who is at liberty to 
ask any questions produced against him. The following is the form of 
a witness's deposition : — 

Depositions of Witnesses, 

1 The examination of C. D. of [farmerj and E. F, o£ 

to wit, j [labourer^, taken on [oa<A] this day of , in the 

year of our Lord , at , in the [cowaty^ aforesaid, before the 

undersigned, [owe] of her Majesty's justices of the peace for the said 
^county\ in the presence and hearing of A, B,, who is charged this day 

before [[me], for that he the said -4. ^. on , at T&c, describing 

the offence as in a warrant of commitment']. 

This deponent C. D, on his \oath'] saith as follows {<Scc.j stating the 
r *1 1 1 ^^^^^^^ of the witness as nearly as possible in the ^ words he uses. 
L J When his deposition is complete^ let him sign it.'\ 

And this deponent E, F,^ upon his oath, saith as follows [cJ^c] 

After the examinations of all the witnesses, on the part of the prose- 
cution, are completed, the magistrate is bound to read, or cause to be 
read, over the depositions of the witnesses, and to say to him these words, 
or words to the like eflfect : " Having heard the evidence, do you wish 
to say any thing in answer to the charge. You are not obliged to say 
any thing unless you desire to do so ; but whatever you say will be taken 
down in writing, and may be given in evidence against you upon your 
trial." If th« prisoner say any thing, the magistrate must take it down 
in writing, read it over to him, and then sign it. This statement is kept 
with the depositions. The magistrate, before the prisoner makes any 
such statement, must further give him clearly to understand that he has 
nothing to hope from any promise of favour, and nothing to fear from 
any threat which may have been held out to him, to induce him to make 
any admission or confession of his guilt. The following is the form of 
the statement of the accused : — 
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The SuUement of the Accused. 

: A, B. stands charged before the undersigned, [on«] of her 

Majesty's justices of the peace, in and for the [cemn^y] aforesaid, this 

day of in the year of our Lord ibr that he the said A. 

B, on , at , rdhc.f cu in the caption of the depositions'] ; and the 

said charge being reaa to the said A. B,, and the witnesses for the pro- 
secution, C, D, and E, F., being severally 'examined in his pre- r ,|e-iQ -i 
sence, the said A. B. is now addressed by me as follows : " Hay- L -■ 
ing heard the eyidence, do you wish to say any thing in answer to the 
charge ? you are not obliged to say any thing, unless you desire to do so; 
but whateyer you say will be taken down in writing, and may be giyen 
in evidence against you upon your trial •/' whereupon the said A, B, saith 
as follows : 

[Here state whatever the prisoner may say, and in his very toords, as 
near as possible. Get him to sign it if he willJ] 

A.B. 

Taken before me at — *- the day 
and year first above mentioned. J, S. 

The place where the examinations are taken is not an open court, as 
the justice may, if he think fit, order that no person shall have access 
to it. After the examinations, the magistrate binds over, by recognizance, 
the prosecutor and witnesses to appear at the next court where the accused 
is to be tried, then and there to prosecute and to give evidence. If any 
witness refuse to enter into recognizance, the magistrate may commit him 
to prison. The following are the forms : — 

Recognizance to prosecute or give evidence. ' 

: Be it remembered, that on the day of in the year of 

our Lord — C. D. of in the township of in the said county, 

farmery [or C. D. of No, 2, street, in the parish of , in ike 

horough of , surgeon of which said house he is tenant^ personally 

came before me, one of her Majesty's justices of the peace for the said 
county, and acknowledged himself to owe to our sovereign lady the queen 
the sum of , of good and lawful money of Great Britain, to be made 
and levied of his goods and chattels, lands and tenements, to the use of 
our said lady the queen, her heirs and successors, if he the said C, D, 
shall fail in the conditions indorsed. 

Taken and acknowledged) the day and year first above mentioned, at 
- — , before me. J. S. 

* Notice of the said Recognizance to he given to the Prosecutor [ •13 ] 

and his Witnesses, 



to wit 



./of 



Take notice, that you, G, D,, of , are bound in the sum 
to appear at the next court of [jgeneral qtuirter sessions 
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of the peace] in and for tte county of , to be holden at , in the 

Baid oonnty, and then and tb^e Tprosecule antf] give evideDoe against 
A. B. ; and nuleBH jou then appear tbore, and ^proxcute ancTj give evi- 
dence accordingly, the recognisaDce entered into by yoa will be forthwith 
levied on you. 
Dated Ihis day of , 185—. J. S. 

CommitTiient of Witneufor refusing to enter into the Recognisance. 

To the constable of and to the keeper of the [home of correc- 

' (ion] at , in the said [couniy] of . 

Whereaa A, B. was lately charged before the nndersigned, [on«] of 

Lci- M ij i/^ justices of the peace in and for the said [couniy] of , 

fcrr Uj^it [U ' .,iM in the tum/mom to Aewilne»s\, and it having been made 

to appear to fnie] upon oath that E. F., of , was likely to give ma- 

teilal evidence for the proeecution, ^I~^ duly issued fm^ tummotit to t/ie 

saw? E, -f'., requiring him to he and appear^ before [mf] on , at 

, or bifiTG such other justice or justiceB of the peace as should then 

■ be tSjore, to testify what he should know concerning the said charge so 
iuECde^ against the said A. B. as aforesaid; and the said E. F. now ap-- 
fearing before [mej or being brought before [me] by virtue of a warrant 
in that hehalf, to testify as aforesaid, hath been now examined by [niej 
touching the premises, but being by [me] required to enter into a recog- 
nizance conditioned to give evidence against the said A. B. hath now 
refused so to do : these are therefore to oommand yon the said constable 
to take the said E. F. and him safely to convey to the [houee of correc- 
tion] at , in the fcounf^l aforesaid, and there deliver him to the said 

keeper thereof, together with this precept ; and I do hereby command 
you the said keeper of the said [AtHtse of correction^ to receive the said 
E. F. into your custody in the said [home of correction'^, there to im- 
r«141 P'''^°° ^^^ safely keep him 'until after the trial of the said A. 
*- ^ B. for the offence aforesaid, unless in the meantime such E. F. 

shall duly enter into such recognizance as aforesaid in the sum of 

pounds, before some one justice of the peace for the said [county^, con- 
ditioned in the usual form to appear at the next court of [o^/er and ter> 
miner, or general gaol delivery, or general quarter semtm* of the peace^, 

■to be holden in and for the [co«n(y] of , and there to give evidence 

before the grand jury upon any bill of indictment which may then and 
there be preferred against the said A. B. for the offence aforesaid, and 
to give evidence upon the trial of the said A. B. for the said offence, if a 
true bill should be found against him for the same. 

G-iven under my hand and seal this day of , in the year of 

our Lord — - , at — — , in the [coitn^] aforesaid. 

St^equent Order to diicharge Witness. 

To the keeper of the [house of correction'^ at , in the [cownfy] 

of , 

Whereas by [my] order dated the day of [inetant"], recit- 
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ing thai; A. B» was lately before then charged before [me] for a certain 
offence therein mentioned^ and that E. F, haying appeared before me^ 
and being examined as a witness for the prosecution in that behalf, re- 
fiised to enter into a recognizance to give eyidence against the said A. 
B,y and I therefore thereby committed the said E, F, to your onstody, 
and required yon safely to keep him until after the trial of the said A, 
B. for the offence aforesaid, unless in the meantime he should enter into 
such recognizance as aforesaid : And whereas for want of sufficient evi- 
dence against the said A, B,, the said A, B, has not been committed or 
holden to bail for the said offence, but on the contrary thereof has been 
since discharged, and it is therefore not necessary that the said E. F, 
should be detained longer in your custody : these are therefore to order 
and direct you the said keeper to discharge the said E, F, out of your 
oostody as to the said commitment, and suffer him to go at large. 

Given under []myj hand and seal, this day of , in the year 

of our Lord , at , in the [county] aforesaid. X S. (l. b.) 

*The recognizances, depositions, &c., are then to be transmit- r^-ic-i 
ted to the court in which the prisoner is to be tried. The magis- L -■ 
trate has the power of remanding the accused for any reasonable time 
not exceeding eight clear days to the common gaol, house of correction, 
prison, or other place of security. In idl cases of felony, and in certain 
misdemeanors, the magistrates may take bail at the time of examination; 
and in all cases where a person charged with an indictable offence is com- 
mitted to prison to take his trial for the same, it is lawful at any time 
afterwards, and before the first day of the session at which he is to be 
tried, for the magistrate who signed the warrant for his commitment to 
admit him to bail. The following is the form of the Recognizance of 
hail: — 

Recognizance of Bail. 

Be it remembered, that on the — day of , in the year of our 

Lord , A. B,j of ^ labourer, L. if., of , grocer, and N, 0., 

of — -, butcher, personally came before [t^] the undersigned, two of 
her Majesty's justices of the peace for the said [county"], and severally 
acknowledged themselves to owe to our lady the queen the several sums 

following; ^that is to say), the said A. B. the sum of , and the. said 

L» M. and iVi O. the sum of — , each, of good and lawful money of 
Grreat Britain, to be made and levied of their several goods and chattels, 
lands and tenements, respectively, to the use of our said lady the queen, 
her heirs and successors, if he the said A. B, fail in the condition in> 
dorsed. 

Taken and acknowledged, the day and year first above mentioned, at 
— — before us, J. S» 

J, N. 

Condition in ordinary Cases, 

The condition of the within written recognizance is such| that whereas 
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r 4(1R 1 ^^^ ^^^ ^* ^' ^^ ^^^^ ^^^ charged before "**[««]; the justices 
*- -J within mentioned, for that [dhcy as in the warrant^ ; if therefore 
the said A, B, will appear at the next court of oyer and terminer and 
general gaol delivery [or conrt of general quarter sessions of the peacej 
to be holden in and for the county of ■ ■ y and there surrender himself 
into the custody of the keeper of the ^commoti gcu>^ there, and plead 
to such indictment as may be found against him by the grand jury, for 
or in respect of the charge aforesaid, and take his trial upon the same^ 
and not depart the said court without leave,-— then the said recognizance 
to be void, or else to stand in full force and virtue. 

Condition where the Defendant is entitled to a Traverse, 

The condition of the within written recognizance is such, that whereas 
the said A, B, was this day charged before [me], the justice within men- 
tioned, for that \&c,y as in the warrant or summons'^*, if therefore the 
said A, B, will appear at the next court of general quarter sessions of 
the peace [or court of oyer and terminer and general gaol delivery] to 
be holden in and for the county of , and there plead to such indict- 

ment as may be found against him by the grand jury, for or in respect 
of the charge aforesaid, and shall afterwards at the then next court of 
general quarter sessions of the peace [or court of oyer and terminer and 
general gaol delivery] surrender himself into the custody of the keeper 
of the ^ouse of correction^ there, and take his trial upon the said indict- 
ment, and not depart the said court without leave, — Uien the said recog- 
nizance to be void, or else to stand in full force and virtue. 

A warrant of deliverance on bail is given for a prisoner after commit- 
ment, signed by the magistrate, and which is an authority to the gaoler 
to discharge the prisoner. The following is the form of the warrant. 

Warrant of Deliverance^ on Bail being given for a Prisoner already 

committed. 

To the keeper of the [ho^ise of correction^ at , in the said 

[[cottwfy] of . 

r ♦! 7 n *Whereas A, B., late of , Ixzbourer, hath before [us twoj^ 

^ -J of her Majesty's justices of the peace in and for the said county, 
entered into his own recognizance, and found sufficient sureties for his 
appearance at the next court of oyer and terminer and general gaol deli- 
very [or court of general quarter sessions of the peace] to be holden in 

and for the county of y to answer our sovereign lady the queen, for 

that [<&c,p as in the commitment^ for which he was taken and committed 
to your said [house of correction"^ : these are therefore to command you, 
in her said Majesty's name, that if the said A, B, do remain in your 
custody in the said [house of correction"^ for the said cause, and for no 
other, you shall forthwith suffer him to go at large. 

Given under our hands and seals, this day of , in the year 

of our Lord ^ at , in the [county^ aforesaid. J. S, (l. s.) 

^ J, N, (l. s.) 
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When the whole of the evidence on the part of the prosecution has 
been heard^ the magistrate either discharges or commits the prisoner to 
gaol. The following is the form of the warrant of commitment : — 

Warrant of Commitment 

To the constable of and to the keeper of the [house of correction\ 

at , in the said [coutUi/] of . 

Whereas A. B. was this day charged before me, J. S., one of her Ma- 
jesty's justices of the peace in and for the said [countt/] of , on the 

oath of C. D,y of J farmer^ and others, for that [<fec., stating shortly 

the offejice^ : these are therefore to command you, the said constable of 

, to take the said A. B.^ and him safely to convey to the [house of 

correction'] at aforesaid, and there to deliver him to the keeper 

thereof, together with this precept; and I do hereby command you the 
said keeper of the said [house of correction'] to receive the said A, B. 
into your custody in the said [hotue of correctum^y and there safely keep 
him until he shall be thence delivered by due course of law. 

Given under my hand and seal, this — day of , in the year of 

our Lord — , at , in the [ccmn/y] aforesaid. 

J. S. (l. s,) 



*CHAPTER V. [nS] 

HABEAS CORPUS. 

Wheneyisb a person is restrained of his liberty, whether in prison or 
by a private person, and whether for a criminal or civil cause, he may, 
by habeas corpus, have his body, and the proceedings under which he is 
detained, removed to some superior jurisdiction having authority to exam- 
ine the legality of the commitment, and on the return to the writ, he will 
be discharged, bailed, or remanded. There are throe descriptions of writs 
of habeas corpus, namely, the habeas corpus ad subjiciendum, the habeas 
corpus ad deliberandum et recipiendam, and the habeas corpus cum causa. 
The principal habeas corpus act, 31 Cha. II. c. 2, was passed owing to 
the delays which arose from sheriffs and other officers having persons in 
custody, and neglecting to make returns to writs of habeas corpus. The 
writ is obtained by motion to the court in term, and by application to a 
judge in vacation. It must be signed by the judge by whom it. is 
granted. The party to whom the writ is directed is bound to return the 
body within three days if twenty miles, ten days if within a hundred 
miles, and twenty days for any greater distance. The depositions, in 
obedience to a certiorari issued from the crown office with the habeas 
corpus, are returned by the magistrate '''who committed, for the ^ ^^q ^ 
information of the court. Upon the writ being returned, the ^ J 
counsel for the prisoner may move to file the return, and that the pri- 
soner be called into court and the return read ; after which the counsel 
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proceeds to argae tlie illegality of the commitment. The judges, after 
argnment, either discharge, bail, or remand the prisoner. The writ of 
habeas oorpos ad deliberandum et recipiendum lies to remove a prisoner 
to take his trial in the county where the offence was committed ; the writ 
of habeas corpus cum causa is issued by the bail of a prisoner on a cri- 
minal charge, in order to render him in their own discharge ; upon the 
return an ezoneretur is entered on the bail-bond. 



CHAPTER VL 

OP THE COURTS OF CRIMINAL JURISDICTION. 

The Court of Queen's Bench is the highest court in criminal cases 
within the realm. Its jurisdiction extends from high treason down to a 
breach of the peace ; and this court may proceed on indictment for any 
offences removed by certiorari from inferior courts. 

The commission of General Gaol Delivery is one directed to the judges 
themselves, the Serjeants, queen's counsel, and the clerk of assize and 
associate. The commission is the same on each circuit. It commands 
r #90 1 *^®™^ four,* three, or two of them, of which number there must 
I- J be at least one of the ^judges and Serjeants specified, and autho- 
rises them to deliver the gaol at a particular town and the prisoners in 
it. They are commanded to meet at a partic^ar time and place, and the 
commission informs them that the sheriff is commanded to bring all 
prisoners before them. Every description of office is cognizable under 
this commission. 

The commission of Oyer and Terminer is one to inquire, hear, and 
determine into the truth of all treasons, felonies, and misdemeanors 
therein ^ecifically mentioned. The courts held in every county on the 
circuits, called the assizes, are held before the queen's commissioners, 
among whom are usually two of the judges. The six circuits of Eng- 
land date back as far as the year 1176. The judges of assize now sit by 
virtue of five commissions — namely, the Commission of the Peace, the 
Commission of Oyer and Terminer, the Commission of General Gaol De- 
livery, the Commission of Assize, and the Commission of Nisi Prius. 

There are also the courts of sessions. These sessions are of four kinds 
— ^namely, Petty, Special, General, and Quarter Sessions. The General 
Quarter Sessions of the Peace is a court of record holden before two or 
more justices, one of whom must be of the quorum. This court, by 
statute 2 Henry V. c. 4, must be held four times every year, in every 
English county, and oftener if occasion require. This court, as far as 
respects its jurisdiction to hear and determine indictments, appears to 
owe its origin to the statutes 18 Edward III. c. 2, and 34 Edward III. 
c. 1. 
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*CHAPTBR VII> [-^l] 

PRINOIPALS AND A00S88A&IE8. 

Definition of Offences, 

Bifou we treat of indictments, it may be well to say something of 
those persons against whom an indictment lies, and then to give shortly 
a definition of the chief offences which are the subjects of indictments. 
An indictment lies against those who commit, procure, or assist in the 
commission of crimes, as well as against those who harbour offenders. 
All persons, save those exempted by the law itself, are liable to the 
penalties for disobedience of the law. The following are the exemp- 
tions : — 

InfanU. — ^Within the age of seven years no infant can be guilty of 
felony. Between the ages of seven and fourteen an infant is deemed 
prima facie to be doli inoapaz ; but this presumption may be rebutted 
by evidence of a mischievous discretion : indeed, it is said that an infant 
aged eight years may be indicted for murder, and hanged. There are 
instances on record of a child between eight and nine years being exe- 
cated for arson, and a girl of thirteen years being executed for killing 
her mistress. ' 

Insane people are not criminally responsible for their acts. Insanity 
may be divided into three kinds : — 

*1. Dementia naturalis, idiocy or natural fatuity. According ^ ^g. ^ 
to Lord Coke, an idiot is one who is of non-sane memory from his ^ •* 
birth, by a perpetual infirmity, without lucid intervals. 

2. Adventitious insanity y or dementia accidentalism which is either 
partial or total insanity. 

3. Dementia affectata, or acquired madness. If the primary cause of 
the phrenzy be involuntary, this species of insanity will excuse the 
offender equally with the former species of this malady. 

If a person be subjected to the power of another, he is not responsible 
for his acts. Thus, if A. by force take the hand of B. in which is a 
weapon, and therewith kill C., A. is guilty of murder, but B. is excused. 
No threats, duress of imprisonment, or even an assault to the peril of his 
life, in order to compel another to kill C, is a legal excuse. In general^, 
if a felony be committed by a wife in the presence of her husband, she 
is presumed to have acted under his coercion, and is excused from punish- 
ment. This presumption may, however, be rebutted by showing that 
the wife voluntarily took an active part in the commission of the offence. 

A principal is either the actual perpetrator of the crime, or a person 
present, aiding and abetting. In some oases, a man may be a principal 
without being present, as where poison is laid by a person not present 
when it is taken ; and, generally, whenever murder is committed in the 
absence of the murderer; or of any other guilty party, by means pre- 
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r *^^ 1 P^^^ beforehand. A principal in the first degree is the actaal 
I- J perpetrator j a principal in *the second degree is a person present, 
aiding and abetting. The presence must be sufficiently near to giye 
assistance. An accessary is a person not present, bnt concerned in some 
manner with the felony, either before or after its commission. Accessaries 
he/are the foAi are persons absent at the time of the felony committed, 
who do yet procure, counsel, command, or abet another to commit a 
felony. Accessaries after the fact are persons who, knowing a felony to 
have been committed by another, receive, relieye, comfort, or assist the 
felon, whether such felon be principal or accessary before the fact. 

We shall now give a short definition of the principal offences known 
to the English law. 

Arson, — ^This offence consists in the wilful burning of the house or 
outhouse of another man. 

Bigamy is, when a person being married, shall marry any other per- 
son during the life of the former husband or wife, whether such second 
marriage shall have taken place in England or elsewhere. 

Burglary (at common law) is the breaking and entering, between the 
hours of nine at night and six in the morning, into the dwelling-house 
of another with intent to commit a felony therein. 

Conspiracy is the confederacy or agreement of two or more persons to 
injure an individual, or do any other unlawful act or acts prejudicial to 
the community, or even to do a lawful act by unlawful means. 
r *9/t 1 ^Emhezzlement is where any clerk or servant, or any person 
L J employed for the purpose or in the capacity of a clerk or servant, 
receives by virtue of such employment any chattel, money, or valuable 
security for or in the name or on the account of his master, and refuses 
to account for the same. 

False Pretences is where a person by any false pretence obtains from 
any other person any chattel, money, or valuable security, with intent to 
cheat or defraud any person of the same. 

Forgery may be defined as the false making of an instrument which 
purports on the face of it to be good and valid for the purposes for which 
it was created, with a design to defraud any person or persons. 

Homicide is the killing another either innocently or feloniously. 

Larceny (or theft) comprises both simple larceny and larceny with 
aggravation, as robbeiy. Simple larceny consists in the taking and car- 
rying away of the personal goods of another with intent to deprive the 
owner of them. 

Libel is the malicious publication of any defamatory or contumelious 
matter against another in print, writing, signs, or pictures. 

Manslaughter is the unlawful killing of another without malice either 
express or implied. 

Murder is where a person of sound memory, and of the age of discre- 
tion, unlawfully killeth another with malice aforethought, either expressed 
or implied. 

r ♦9'^ n *^<3r/wry is the swearing wilfully, corruptly, and falsely, in a 
I- ^ matter material to the point in question, the oath being lawfully 
administered in some judicial proceeding. 
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Eape 18 when a mux hath carnal knowledge of a woman by force and 
against her will. 

Receiving Stolen Chads is the reoeiying any money^ ohattel| or valua- 
ble security, knowing the same to have been stolen. 

Riot is where three or more actually do an unlawful act of violence 
with or without a common cause or quarrel, or even do a lawful act in a 
violent or tumultuous manner. 

Robbery is the forcible taking from the person of another of goods or 
money to any value by violence, or putting him in fear. 

Sodomy is having connection with another against the order of nature. 

SuboTmntion of Perjury is the procuring another person to commit 
peijuiy. 



CHAPTER VIII. 

INDIOTBIXNTS. 



An indictment is defined to be a written accusation of one or more 
persons of a crime, presented, upon oath, by a jury of twelve or m ore 
mw, turned a Chrand Jury. Until very recently all the rules of plead- 
ing with respect to a declaration were applicable to an indictment. By 
a leoent ^statute, 14 & 16 Yict. e. 100, the extreme niceties and p ^^^ ^ 
reined technicalities are abolished. An indictment now is little t- J 
more than a simple statement of the offence, and such as good sense and 
regard for the accused alone would suggest. The first requisite in an 
indicWent is that it should be framed with certainty. It must contain 
acertam description of the crime, so that a grand jury may not find a 
bill for one offence and the prisoner be tried for another. The facts of 
the crime should be stated with as much certainty as the case will permit. 
Thos, in an indictment for false pretences, it must show what the false 
pretences were, so that it may be seen whether they are such as come 
within the statute against false pretences. The court may now, on the 
trial of any indictment for felony or misdemeanour, amend such vari« 
aaees; provided they are not material to the merits of the case, and by 
which the defendant cannot be prejudiced in his defence, and may either 
proceed with or postpone the trial to be had before the same or another 
jsry. These amendments apply to six classes : — 

1. The name of any county, riding, division, city, borough, town, 
corporate, parish, township, or place mentioned or described in the indict- 
ment 

2. The name or description of any person or persons, or body politic 
or corporate, stated to be the owner or owners of any property which 
forms the subject of any offence charged in the indictment. 

3. The name or description of any person or persons, body politic or 
corporate, alleged to be ^injured or damaged, or intended to be ^ ^^^ ^ 
mjored or damaged, by the commission of the offence charged in t- J 
the indictment. 

Maeoh, 1854 18 
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4. The christiaii name or sumamey or boih duutian name and snr- 
name, or other description of any person or persons named or described 
in the indictment. 

5. The name or de«ription of «.y matter or Uung named or described 
in the indictment. 

6. The ownership of any property named or descrihed in the indict- 
ment. 

There is no power^ however, to amend the same identical particalar 
more than once ; and no amendment can be made so as to change the 
character of the offence. 

We shall now shortly consider the different parts of an indictment. 
The venue in the margin expresses the county in which the prisoner is to 
be put npon his trial. It was necessary formerly, after every material 
allegation in the body of the indictment, to aver time and place, which 
was signified by the words << then and there" the << there" referring to 
the venue in the margin ; , but this now is ho longer necessary, as by 14 
& 15 Yict. sect. 23, c. 100 the venue in the margin is sufficient, except 
where local description is necessary, as in the case of housebreaking for 
example. Immediately after the statement of the venue in the margin, 
the indictment proceeds to show the presentment of the jury upon oath; 
the words are, " The Jurors for our Lady the Queen, upon their ocUh, 
r«^S -• ^rc«e7i^.'' The name and addition of the *party indicted shoald 
^ J be inserted in the indictment, although any defects in this respect 
will not now vitiate, an indictment. After the addition, it was usual to 
state the time when the offence was committed ; but now the omission 
of the statement of time at which the offence was committed, in any case 
where time is not of the essence of the offence (as in the case of^ bur- 
glary), is immaterial. 

The next is the description of the offence, and this ought to be set 
forth plainly and with certainty, so as not to clog the record, as Mr. 
Justice Buller observes, with unnecessary matter. The indictment 
should charge a man with a particular specified offence, and not with 
being an offender in general. Thus it would not do to charge a man 
with being a common thief or a common conspirator, or with any other 
such indistinct accusation ; for, if this were allowed, no man could frame 
a defence to an accusation so vague and general. There are still, how- 
ever, certain technical terms used in the description of the offence, as the 
word <»A;noioiw^?y," in receiving stolen goods, &c.; the word ^^ traitor- 
omit//' in treason; the word ^^hurglariovdy,^' in burglary. In the 
crime of murder, the words ^^ malice aforeth&ught ;" so in rape, the 
words ^^feloniously ravished" and '^ carnally knew" are necessary. A 
formal conclusion against the form of the statute in such case made and 
provided, and against the peace of our sovereign lady the queen, her 
crown, and dignity, such as was formerly necessary, will not now, by its 
omission invalidate an indictment. 

[^M\ -1 *^^ cases of felony it is not usual to charge more than one dis- 
-■ tinct offence, except in instances of embezzlement and larceny, 
in one indictment. In these excepted cases such power is ^ven by sta- 
tatOi under certain conditions. There is not, however, in point of laW; 
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any objection to the insertioii of several distinct felonies of tlie same 
degree^ though committed at different times. An indictment containing 
a count for felony and a count for a misdemeanor woald be bad for mis- 
joinder. All formal objections for defects on the face of the indictment 
must now be taken by demurrer or motion, to qnash such indictment be- 
fore the jury shall be sworo, and not afterwards, and the court may 
amend such defects. 

We shall now proceed to give a few forms of indictments as simplified 
bjr the present state of the law : — 

For Murder, 

Yorkshire \ The jurors for our lady the Queen, upon their oath, pre- 
to vnt. J sent, that I. S., on the 1st day of May, in the year of our 
Lord, 1852, feloniously, wilfully, and of his malice aforethought did kill 
and murder C. D. 

For Mandavghter, 

Yorkshire ) The jurors for our lady the Queen, upon their oath, pre- 
to wit. \ sent, that A. B., on the Ist day of October, in the year of 
ow Lord, 1862, feloniously did kill and slay C. D. 



For Rape. 

Yorkshire ) The jurors for our lady the Queen, upon their oath, pre- 
to wit. ) sent, that A. B., on the *lst of October, in the year p ^qa -i 
of our Lord, 1852, violently and feloniously did make an assault I- -1 
in and upon one C. D., and then violently and against her will feloni- 
ously did ravish and carnally know the said C* D., against the form of 
tHe statute in such case made and provided. 

For Forgery and Uttering. 

Yorkshire ^ The jurors for our lady the Queen, upon their oath, pre- 
to wit. j sent, that A. B., on the 1st day of October, in the year of 
our Lord, 1852, feloniously did forge a certain will, purporting to be the 
last will of one George Smith, with intent to defraud, against the form 
of the statute in such case made and provided. And the jurors afore- 
said, upon their oath aforesaid, do further present, that the said A. B., 
on the day and year aforesaid, feloniously did offer, utter, dispose of, and 
put off a certain forged will, purporting to be the last will of one. George 
Smith, with intent to defraud him the said A. B., at the time he so 
offered, uttered, disposed of, and put off" the same forged will as afore- 
said, then well knowing the same to be forged, against the form of the 
statute in such case made and provided. 
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For Sbu9ehreaktng. 

Yorkshire | The jarors for our lady the Queen, upon their oatb, pre- 
to wit. I sent, that A. B., on the Ist day of October, in the year of 
our Lord, 1852^ at the parish of Keyingham, in the county of York, 
r '^l T ^*^'<>°^ou8ly did break and enter the dwelling-house *of T. J. O., 
I- -I there situate, and then and there, in the said dwelling-honse, 
feloniously did steal, take, and carry away two coats of the value of £5, 
of the goods and chattels of T. J. 0., against the form of the statute in 
such case made and provided. 

For Receiving Stolen Goods, 

Yorkshire 1 The jurors for our lady the Queen, upon their oath, present, 
to wit, j that A. B., on the Ist day of October, in the year of our 
Lord 1852, feloniously did receive one horse, of the goods and chattels 
of C. D., before then feloniously taken, stolen, and driven away ; he, the 
said A. B., at the time when he so received the said horse then well 
knowing the same to have been feloniously taken, stolen, and driven 
away, against the form of the statute in such case made and provided. 



For Embezzlement as Cleric, 

Yorkshire \ The jurors for our lady the Queen, upon their oath, present, 
to wit, j that A. B., on the Ist day of October, in the year of our 
Lord 1852, being then clerk to C. P., did, by virtue of his said employ- 
ment, and whilst he was so employed as aforesaid, receive and take into 
his possession certain money to a large amount, to wit, to the amount oi 
£50, for the said C. D. his master, and then fraudulently and feloniously 
did embezzle the same; and so the jurors aforesaid, upon their oath, do 

r *^9 ~1 ^^^' ^^^^ ^^^ ^^^^ '^' ^'' ^^^^f ^^ ^manner and form aforesaid, 
L J feloniously did steal, take, ailfl carry away the said money, the 
property of the said C. D. his master, from the said C. D. his master, 
against the form of the statute in such case made and provided. 

It will be seen, from the foregoing forms, that an indictment now is 
nothing more than a simple and intelligible statement of tbe offence 
charged against the prisoner. 



CHAPTEK IX. 



OP THE GRAND JURY, AND THE PRESENTMENT AND PINDING OP THE 

BILL. 

It will now be necessary to say something of the Grand Jury, and the 
mode and manner of presenting and finding the bill, since in the last 
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ehapter we considered the stracture of the indictment itself. That which 
IS presented to the Grand Jnrj is technicallj called a bill, and when 
fonnd an indictment. The bill is presented to the Grand Jury of the 
•onnty in which the offence was committed. The Grand Jury must con- 
nst of twelve at least, and may contain any greater number, not ezceed- 
mg twenty-three. Twelve at least of the jury must agree in finding a 
bill. All persons serving on this jury must be good and lawful men, 
liege subjects of the queen, and not aliens. Outlaws, even in a ^ ^og -i 
dvil action, persons ^convicted of treason or felony, or any species ^ -I 
of crimen falsi, as conspiracy or perjury, are incapacitated. The prisoner 
nay challenge before the bill is presented any man who is thus disqua- 
lified. If he discovers it after the finding of the bill, he may plead it in 
SToidaace and answer over to the felony. 

The property qualification of grand jurors is not very clear. It has 
been disputed whether they need bo even freeholders ; but it is absolutely 
necessary at common law that all the Grand Inquest should be inhabit- 
vnts of the county for which they are sworn to inquire. By 33 Hen. 
TI. c. 2, grand jurors in the county of Lancaster must have £5 per 
annum^ and; in Yorkshire, by 7 & 8 Wm. III. c. 32, they must possess 
£80 a year in land, either freehold or copyhold, and are not eligible 
before they have attained twenty-one years. In practice, as Mr. Justice 
Blackstone observes, the jurors are usually gentlemen of the best figure 
in the county. Many persons are exempted from serving for the Grand 
Jury nnder the 13 Edw. I., stat. 1, c. 88. 

We shall now consider the mode of summoning the Grand Jury. 
Upon the summons of any sessions of the peace, and in cases of commis- 
sioDs of oyer and terminer, and gaol delivery, there issues a precept, 
either in the name of the queen or of two or more justices, directed to 
the sheriff, upon which he is to return twenty-four or more out of the 
whole county, from whom the Grand Jury is selected. In particuhir 
oonnties the practice somewhat varies. Every summons of jurors is to 
*be made by the sheriff, his officer, or lawful deputy six days ^ ^04 -i 
before the time appointed to serve. The mode of proceeding to 1- -I 
swear and charge the Grand Jury is thus : — At the assizes, when tl^e 
judge comes into court, the crier makes proclamation for keeping silence, 
whilst the commissions of Assize and Nisi Prius, Oyer and Terminer, and 
General Gaol Delivery for the county are read by the clerk of arraigns. 
The sheriff then returns the precepts and writs of Assize and Nisi Prius. 
The names of the justices of the peace, coroners, constables, &c., are 
then called over. After this the Grand Jury are called by the crier by 
their names and additions. The marshal or crier then swears the jury : 
the foreman by himself ; the rest by three at a time. The form of oath 
to the foreman is as follows : — My Lord, or Sir (as the foreman's title or 
name may be), you, as foreman of this grand inquest for the body of this 
county of A., shall diligently inquire and true presentment make of all 
such matters and things as shall be given you in charge; the queen's 
counsel, your fellows', and your own, you shall keep secret ; you shall 
present no one for envy, hatred, or malice, neither shall you leave any 
one nnpresented for fear, favour or affection, gain, reward or hope thereof; 
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but you shall present all things truly^ as they come to your knowledge^ 
according to the best of your understanding, — so help you God. The 
marshal then administers to the rest of the jury the following oath : — 
r^^^ 1 The same oath your foreman hath taken on his part, you and 
L J every of *you shall truly observe on your part, — so help you God. 

After they are all sworn, the crier counts them, and makes this pro- 
clamation : — « Oyez ! oyez ! oyez ! my lords, the queen's justices, do 
strictly charge and command all manner of persons to keep silence whilst 
her Majesty's proclamation against profaneness and immorality be openly 
read, upon pain of imprisonment." The proclamation is then read, after 
which the crier makes further proclamation thus : — " Oyez ! oyez ! oyez f 
my lords, the queen's justices, do strictly charge and command all 
manner of persons to keep silence whilst the charge is given to the Grand 
Inquest." The judge then delivers his charge. The following proc a- 
mation is then made : — << Oyez ! oyez ! oyez ! all justices of the peace, 
coroners, stewards of leets and liberties, and other officers that have 
taken any inquisition or recognizance, let them deliver them into court 
forthwith, that my lords, the queen's justices^ may proceed thereon ; and 
all manner of persons bound by recognizance to prefer any Uill of indict- 
ment against any prisoners in the gaol of this county, or others, let them 
come forward and prosecute, or they will forfeit their recognizance." 

The Grand Jury having been sworn, charged, and empowered to exe- 
cute the duties of their office, the bill must be preferred before them. 
It is previously engrossed on parchment. All the proceedings before the 
Grand Jury are secret. Witnesses that are material to the finding of an 
r *^fi 1 indictment are *compellable to attend by subpoena issuing out of 
L -I the Crown Office. The Grand Jury hear the evidence on the 
part of the prosecution only. After they have heard the evidence they 
are to decide whether the bill shall be found or rejected. Twelve of 
^them must concur in finding a bill. If they find " a true bill," it is re- 
turned in court with "a true bill" indorsed on it; and if rejected, "not 
a true bill." When the jury have made these endorsements, the clerk 
of assize asks them if they agree that the court should amend all matter 
of form, altering no matter of substance. 



CHAPTER X. 

OF THE CAPTION OP THE INDICTMENT. 

The cajption is no part of the indictment ; it is only a copy of the 
style of the court at which the indictment was found. It is a formal 
statemant describing the court before which the indictment was found. 
The name of the county must be stated in the margin ; the court where 
the indictment was found; the place where the court was held; the time 
of taking the indictment; the names of the justices, their addition and 
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anthority ; the oath and names of jarorSi and the oonclasion. The fol- 
lowing is a form of a caption to an indictment : — 

Yorkthire 1 Be it remembered| that at the Besaions of oyer and terminer, 
to wU. j of our soyereign ladj the queen, holden at the Castle of 

York, in *and for the conntj of York, on Monday, the day ^ qi^ -i 

of , in the fifteenth year of the reign of oar sovereign lady ^ -^ 

Victoria, Qaeen of Great Britain and Ireland, before the Honourable Sir 
Gresswell Gresswell, Knight, one of the justices of our said lady the 
^een, of her Court of Common Pleas, the Hon. Sir William Wight- 
man, knight, one of the jnstioes of our said lady the queen, assign- 
ed to hold pleas before the queen herself, and others their fellows 
justices of our said lady the queen, assigned by letters-patent of our 
said lady the queen, under her great seal of G-reat Britain and Ire- 
land, to the said Sir Cresswell Cresswell, Knight, Sir William Wight- 
man, and others their fellows justices of our said lady the queen, and to 
my two or more^of them directed, of whom one of them, the said Sir 
Gresswell Cresswell, and Sir William Wightman, amongst others in the 
said letters-patent named, our said lady the Queen willed to be one to 
ioqnire more fully the truth by the oath of good and lawful men of the 
said county, and by other ways, means, and methods by which they 
should, or might, the better know, as well within liberties as without, 
by whom the truth of the matter might be the better known and inquired • 
into of all treasons, misprision of treason, insurrections, rebellions, coun- 
terfeiting, clippings, washing, false coining, and all other falsities of the 
moneys of Great Britain and other dominions whatsoever; and of all 
murders, felonies, manslaughters, killings, burglaries, rapes of women, 
unlawful meetings and conventicles, unlawful utterings of words, p ^qo -■ 
^assemblies, misprisions, confederacies, false allegations, tres- ^ J 
passes, riots, routs, retentions, escapes, contempts, falsities, negligencies, 
concealments, maintenances, oppressions, champerties, deceits, and all 
other evil doings, offences, and injuries whatsoever ; and also the acces- 
saries of them within the county aforesdd, as well within liberties as 
without, bj whomsoeyer and in what manner soever done, committed, or 
perpetrated; and by whom or to whom, when, how, and after what manner, 
and of all other articles and circumstances concerning the premises and 
eyeiy of them, or any of them, in any manner whatsoever ; and the said 
treasons, and other the premises, according to the laws and customs of 
England, for this time to hear and determine by the oath of twelve jurors 
(here insert namesV good and lawful men, of the county aforesaid, now 
here sworn and cnarged to inquire for our said lady the queen for the 
body of the said county. 

It is presented in manner and form as foUoweth, that is to say, York- 
shire to wit. — ^The jurors, &o. (here set forth the indictment). 



/ 
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OHAPTBB XL 

OI* THB SBMOYAL OF THE INDIOTMXNT BT QBBTIORABI. 

The writ of Certiorari is a writ issuing out of Chancery or tbe 
Queen's Bench, directed in the queen's name to the judges or officers of 
r •^Q 1 ^^^"^^^^^ courts, commanding them to return the records of *a 
^ J cause pending before them, in order that the party may have 
more time and speedy justice before her, or such of her justices as she 
shall assign, to determine its merits. 

The Court of Queen's Bench having a general superintendency over 
all courts of inferior jurisdiction, may award a certiorari to remove the 
proceedings from any of them, except some particular statute or charter 
invests them with absolute judicature. The writ is returned into the 
Court of Qaeen's Bench in order that the issue may be tried at bar or 
nisi prius. It lies to remove all judicial proceedings, except where 
otherwise directed by the express provisions of some particular statute. 
The proper time for either party to apply for a certiorari is before issue 
has been joined on the indictment. In order to remove the indictment, 
the defendant must make an affidavit stating the grounds upon which the 
application is founded. The affidavit should be intituled in the Queen's 
Bench, and not in the name of the prosecution in the court below. If 
the application be made in term time, it must be made through counsel, 
for a rule to show cause why a writ of certiorari should not issue. In 
vacation, the affidavit is merely laid by a solicitor before a judge at 
chambers, who, if he thinks fit, grants his fiat for the certiorari. These 
forms are not essential where the prosecutor wishes to remove the indict- 
ment. The writ must be directed to the judge or magistrates of the 
inferior court. Immediately it is allowed and served, it operates as a 
r •40 1 *s^P6'sedeas. The return to the writ of certiorari is to be made 
L -J to the party to whom it is directed. The proper mode of making 
the return seems to be to endorse on the back of the writ, '< The execu- 
tor of this writ appears in a certain schedule hereunto annexed;" then 
to send the schedule on a distinct piece of parcUtnent. The schedule 
must be upon parchment. 



CHAPTER XII. 

THE ABBAIGNMENT 01 THE PRISONER, &0. 

The bill having beeh presented, and the indictment found, the next 
step is to arraign the prisoner. In all cases of felony it is necessary that 
the prisoner should personally attend, and that fact must appear on tbe 
record. The arraignment consists of three things : — 

1. Calling the prisoner to the bar by his name. 

2. Beading the indictment to him so that he may understand the 
charge. 
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m 

3. BemandiDg of him whether he ib or is not guilty, and asking him 
how he ?rill be tried. 

Tke first ceremony is intended as an identifieation of the prisoner. 
The intention of reading the indictment is that the prisoner may fully 
ondeiBtand the charge. He is entitled to haye it so slowly read over to 
him that he may take it down in writing, so that if he wished to plead 
antrefois acquit, the indictment may be taken down, so as to be correctly 
stated in the plea. Upon *this, the clerk says, « How say you; p y^< .. 
are you guilty or not guilty ?" If the prisoner confesses the L -I 
charge, the confession is recorded, and nothing is done till judgment ; if 
he denies it, he answers^ << Not guilty,'' upon which the clerk of arraigns, 
on the part of the crown replies that the prisoner is guilty, and that he 
is ready to prove the accusation ; and this is done in an abbreviated 
form, by entering on the indictment two monosyllables, ^< cul prit :" cuZ, 
which means culpabilis, or guilty, and^rt^, which is put for presto sum 
Terificari, and imports that he is ready to prove his words. 



CHAPTER XIII. 

PLSADINQS UPON INDIOTMKNTS. 

We come now to consider the various modes by which a prisoner 
places npon the record his objection or answer to the charge alleged 
against him. They are : — 

1. Pleas to the Jurisdiction. « 

2. Demurrers. 

3. Dilatory Pleas. 

4. Pleas in bar of the Indictment. 

Mixed of Record and Fad. 

1. Autrefois acquit. 

2. Autrefois attaint. \ 

3. Autrefois convict. 

4. Matter of record, pardon, &c. 

Pleat to the Matter of ^ Indictment 

1. Not guilty. 

2. Special Pleas. 

*In considering the nature of the several pleas, we come to r^^o-i 
examine those which the prisoner may offer to the jurisdiction ^ -■ 
of the court. They may be successfully relied on when the court has no 
cognizance of the crime alleged on the record, as where a party was 
accused of rape at the sheriff's court. This plea must always be pleaded 
before the general issue, because by pleading Not Guilty, the defendant 
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admits the power of the court to try him. To this plea of jurisdiction 
the crown may demur or reply instanter; and if the court determine 
against the plea^ the defendant will have judgment to answer oyer to the 
felony. 

The next mode by which the defendant may object to the indictment 
is by demurrer, and which means that the party will go no further, be- 
cause the indictment is defective in substance or in formal statement. 
All formal defects of an 'indictment are to be taken by demurrer before 
the jury are sworn. 

Fleas in abatement are founded either on some defect apparent on the 
face of the, indictment; without reference to any extrinsic fact, or are 
founded upon some matter of fact extrinsic of the record, which renders 
the indictment insufficient. If a plea in abatement be found against the 
defendant in a case of felony, he shall have judgment of respondeat 
ouster. 

Special pleas in bar show that the defendant ought not to be called 
upon to answer the indictment. The principal of these are a previous 
acquittal, conviction, and pardon. 

r *4^ 1 *The plea of autrefois acquit is founded upon the principle, 
^ -J that no man shall be placed in peril more than once upon the 
same accusation. In order to entitle a prisoner to this plea, it is neces- 
sary that the crime charged be precisely the same, and that the former 
indictment, as -well as the acquittal, was sufficient. If the charge be in 
truth the same, although the indictment differ in immaterial circum- 
stances, the defendant may plead his previous acquittal with proper aver- 
ments. The plea of autrefois acquit is of a mixed nature, and consists 
partly of matter of record^and partly of matter of fact. The matter of 
record is the former indictment and acquittal ; the matter of fact is the 
averment of the identity of the offence, and of the person as formerly 
indicted. In a case of felony, if the plea is held to be bad, the judg- 
ment is respondeat ouster, and the prisoner is then tried on the merits. 

The plea of autrefois convict depends, like the one we have just con- 
sidered, on the principle that no man shall be in peril more than once 
for the same offence. The crime must be the same as that for which the 
defendant was before convicted, and the conviction must have been law- 
ful on a sufficient indictment. When a prisoner has either personally 
obtained a pardon for himself, or b included in a general pardon, he 
must plead that privilege specially, as otherwise the court is not bound 
to notice it. If there be variance between the denomination of the 
defendant in the indictment and in the pardon, or in his addition, he 
r *44 1 *^^y show, by proper averment of identity, that the same person 
^ J is intended. 

A pardon by public act of parliament need not be pleaded, as the 
court must notice it ex officio. 

The plea of Not Guilty is called the general issue, and is pleaded by 
the prisoner, viva voce, at the bar. This plea makes it incumbent on 
the prosecutor to prove every fact and circumstance constituting the 
offence alleged in the indictment. The defendant may give in evidence 
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under this plea, not only eyerything which negatives the allegation in 
the indictment, bat also all matter of excuse and justification. 



CHAPTER XIV. 

OF THE JURY AND PBOOKEDINaS ON TRIAL. 

§ 

In this chapter we shall treat of trial by jury, or, as it is sometimes 
called, trial by the country. » 

When the defendant upon an indictment has pleaded Not Guilty, the 
trial is by twelve jurors of the county where the fact is alleged in the 
indictment to have been committed. This jury is called, the Petit Jury^ 
by way of distinction from the Grand Jury. Every man between the * 
ages of twenty-one and sixty, residing in any county in England, who 
shall have within the same county £10 per annum, in lands or tene- 
ments, freehold or copyhold, *or who shall have within the same ^ ^^f> ^ 
county lands held by lease for twenty-one years or longer, shall L -I 
be qualified and liable to serve on juries. Peers, judges, clergymen and 
priests, dissenting clergymen, Serjeants and barristers-at-law actually 
practising, doctors of law, practising attorneys, solicitors and proctors, 
and many others, are exempt from serving. No person attainted of 
treason or felony, or convicted of any infamous crime, unless he has 
obtained a free pardon, can serve. Besides the ordinary and special 
jury, there is one which aliens and denizens are by law entitled to de- 
mand. It is called a jury de medeitate linguas. It originates with 28 
Edw. I. c. 13, which enacts, that in all inquests taken against aliens and 
denizens, half the jury shall be aliens, and half denizens. An alien 
must claim this privilege before the jury are sworn. The jury are the 
judges of the fact, as the judges are of the law. 

The sherifiF having returned into court the panel of the jury, and the 
time for trial having arrived, the clerk addresses them as follows : — 
^' You good men that are empanelled to try the issue joined between our 
sovereign lady the queen and the prisoner at the bar, answer to your 
names.'^ When this is done, and a full jury appears, the clerk addresses 
the prisoner thus : — << These good men that you shall now hear called 
are those which are to pass between our sovereign lady the queen and 
you ; if, therefore you, or any of you, will challenge them, or any of 
them, you must do so as they come to the book to be sworn, before ^ ^.^ ^ 
they are sworn, and you shall be heard .'^ The clerk then calls ^ ^ 
each juror by. name and swears him. 

Now is the proper time for challenging the jury. A challenge is an 
exception to the jurors, and is either to the array or to the poll; to the 
array when the whole number empanelled are objected to, and to the 
poll when exception is made to one or more of the jurors as not indi£Perent. 
A challenge to jurors is divided into peremptory challenge and challenge 
for cause. Challenges to the array or the poll may be made either by the 
crown or by the defendant. Formerly, on the part of the crown, any 
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number of jurors nught haye been peremptorily challenged by merely 
qnod non boni snnt pro rege; bat nnder the itat. 33 Edw. L, when the 
panel has been exhausted^ the orown must assign cause. No challenge 
can ever be made either to the array or to the polls until a fall jury 
appear. Challenges on behalf of the defendant are either peremptory or 
with cause. Peremptory challenges are such as are made without 
assigning any reason^ and which the court are compelled to allow. At 
common law the defendant might peremptorily challenge thirty-five. At 
^ the present day, in all cases of treason, the prisoner has still thirty.five 
peremptory challenges; but in murders, and all other felonies, only 
twenty. In no case of a misdemeanor can a peremptory challenge be 
allowed. Challenges for cause are of two kinds : — 

1. To the whole array. 

2, To individual jurymen. 

r *47 1 *Some of the causes of a principal challenge are as follows : — 
L J If the sherifif be the actual prosecutor or the party aggrieved, 
(HT if the sheriff be of actual affinity to either of the parties, or if he 
return an individual at the request of the prosecutor or defendant, if the 
ehallenge to the array be determined against the party by whom it is 
made, he may afterwards have his challenge to the polls. These chal- 
lenges are either to the principal or to the favour. The most important 
causes of the first of these descriptions of challenges are propter honoris 
respectum, that is, where a peer is called to be sworn for the trial of a 
commoner ; propter defectum, on account of some personal objection to 
the juror, as alienage or non-qualification in respect of age or property ; 
propter affectum, that is, on the ground of some actual or presumed par- 
tiality in the juryman challenged; and propter delictum, tiiat is where a 
juror has been attainted pf felony, or convicted of an infamous crime, of 
is under outlawry, 

A challenge to the array must be made in writing ; but where it is to 
a single individual, '' I challenge him,'' and '< we challenge him," for 
the queen is sufficient. The defendant is entitled to have the whole of 
the panel read over in his hearing, so that he may see who they are that 
appear. When a challenge has been made it lies with the court to direct 
the mode in which it shaU be tried. 

P^^o-| When a challenge is made to the poll, if it be a ^principal 
I- ^ challenge for some apparent partiality, it is sufficient if the ground 
be made out to the satisfaction of the court. But a challenge to the 
favour is left to the discretion of the triers. The triers being chosen, 
the following oath is administered to them : — << You shall well and truly 
try whether A. B. stand indifferent to the parties to this issue, so help you 
Ood." When the challenges are completed, and a full jury readv, the 
clerk administers the following oath: — «You shall well and truly try 
and true deliverance make between our sovereign lady the queen and 
the prisoners at the bar whom you shall have in charge, and a true ver* 
diet give according to the evidence, so help you God." As each juror 
is sworn he is set apart in the box ; the clerk then counts them over. 
The crier then makes this proclamation ; — << If any one can inform my 
lords, the Queen'^ justices, the Queen's seijeant, or the Queen's attor- 
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nejy Gt ibis inquest; to bd taken between our Bovereign lady tbe Qaeen 
and the prisbners at the bar, of an j treasona, murders, feloniee, or other 
misdemeanor committed or done bj them, or any of them, let him come 
forth and he shall be heard for the prisoners now standing at the bar on 
their deliTerance ; and all others bonnd by recognisance to giye evidence 
against the prisoners at the bar, let them come forth and give their eyi- 
dence, or they, will forfeit their recognizance, — God saye the Queen !" 



♦CHAPTER XV. [*49] 

or THE TRIAL AND EVIDENCE. 

Hating in the last chapter spoken of the jury, and the mode of chal- 
lenging them, we shall now speak of the trial itself. The jury being 
sworn and assembled in their box, the clerk of arraigns addresses them 
thus, << Look upon the prisoner, you that are sworn, and hearken to the 
eyidenee.^' He then proceeds to read an abstract of the indictment, in 
the following form: A. B. stands indicted by the name of A. B. &c. 
(here reading the indictment, or rather the material part of it,) after 
which he adds, ^Upon this arraignment he has pleaded not guilty, and 
for his trial hath put himself upon the country, which country you are ; 
so that your charge is to inquire whether he be guilty of the felony 
whereof he stands indicted, or not guilty." 

The counsel fer the prosecution now opens the case by laying a short 
statement of the facts before the jury, so that they may understand the 
bearing of the eyidence which follows. This statement, to the honour 
of the bar, is always calm and temperate, the learned counsel always 
taking care to abstain from eyerything which may unfairiy prejudice 
or bias the minds of the jury; indeed, such opening address is, as it 
should be, a simple outline of the facts to be proyed in eyidence, toge- 
ther with such comments as are necessary to render them intelligible to 
the jary. 

* After this statement is concluded, the counsel for the prose- r ^cfvA -i 
cation proceeds to call his eyidence, to proye the charge con- ^ -■ 
tained in the indictment; and this naturally leads us to a consideration 
of the doctrine of eyidence in criminal prosecutions. Howeyer, it will 
perhaps be well to say something as to those who are competent to be 
witnesses. 

There are two kinds of exceptions to witnesses—the one to their com- 
petency, and the other to their credibility. We now speak of the excep- 
tion to their competency alone. Such an objection goes to show that a 
witness ought not to be sworn at all, on account of some incapacity or 
defect. As a general rule, all persons may be witnesses who are capable 
of understanding the obligations of an oath. The first objection arises 
from the inability of the witness to understand the meaning of an oath, 
by reason of infancy or defect of intellect. Thus a person insane can- 
not be sworn whilst labouring under that malady, though h^ may, if he 
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recover his reason, in a lucid interval. A person deaf and domb from 
his birth who understands signs^ and who has a sense of moral obliga- 
tiou; may be examined, through the instrumentality of one who has been 
accustomed to converse with him by signs. Children, however young, 
if they understand the obligation of an oath, are competent witnesses. 
Formerly, there prevailed an opinion that a child under the age of nine 
or teir was incompetent. But this notion is exploded. In some cases, 
where a child appears to evince intelligence, but still does not understand 
r«^1 1 ^^^ nature of an *oath, a judge, sooner than allow justice to be 
L -J defeated, will order the trial to be postponed, and direct that 
such child in the meantime shall be instructed upon the nature and obli- 
gations of an oath. Every person who believes not in the existence of 
a God, and in future rewards and punishments, cannot be a witness. 

Before the Eevolution, a notion seemed to prevail that no witness 
could be sworn but upon the Old or the New Testament ', but since that 
epoch, it has been a settled practice to admit all persons to be sworn 
according to the ceremonies of their respective religions, provided they 
believe in a G-od, a future existence in which there is a dispensation of 
rewards and punishments. Thus a Mahometan may be sworn upon the 
Koran ; a Gentoo, according to the mode of administering an oath in his 
own country; and a Scotch Covenanter, according to the mode of his 
faith. To those who frequent criminal courts in London, it is not an 
unusual sight to see a Chinese taking the oath by breaking a saucer. If 
it be suspected that one is incompetent upon the ground of belief, he 
should be examined upon the voire dire (veritatem dicere;) and he can- 
not be asked as to any particular tenets he may hold, but simply whether 
he believes in a God and a state of future retribution. Quakers are 
allowed to affirm by act of parliament, as they believe all swearing ille- 
gal, by a too literal reading of the seventh chapter of Matthew, ver. 37, 
wherein it is said, << Swear not at all.'' For a long time their affirmation 
r*521 was ^rejected in criminal, though admitted in civil cases. The 
*- ^ relationship of husband and wife destroys competency, and par- 
ties BO intimately connected are not permitted to give evidence which 
may tend to criminate each other. Thus, on an indictment for bigamy, 
the first wife cannot be a witness ; the second may, after proof of the 
first marriage, because, in the eye of the law, the second was no marriage 
at all. 

There are some exceptions to this rule, justified by necessity. Thus 
a lawful wife is a good witness against the husband in case of violent 
injury to her person ; and the dying declaration of the wife, if the hus- 
band be suspected of having murdered her, may be read as evidence on 
his trial. Another ground of incompetency, until the passing of the 
statute 6 & 7 Vict, c. 85, was infamy. Thus, persons committed of 
treason, felony, piracy, praemunire, perjury, forgery, or any species of 
the crimen falsi, were incompetent. But this statute enacts, that no per- 
son offered as a witness shall be excluded, by reason of incapacity from 
crime or interest, from giving evidence, either in person or by deposition, 
on the trial of any issue, civil or criminal, in any court, or before any 
judge, jury, sheriff, coroner, magistrate, having authority to receive and 
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examine ; but every such person may be offered as a witness. An aocom- 
plioe was always considered a competent witness ; and npon his' evidence 
aione^ according to the strict letter of the law, a prisoner may be con- 
Ticted : but the jndges invariably concur in their practice, in r «eq -i 
advising ^juries never to convict upon the uncorroberated evi- ^ -> 
dence of an accomplice. Having spoken of what witnesses are incom- 
petent, we shall now proceed with a view of the trial, and in the next 
chapter speak of evidence in general. The credibility to be attached to 
any witness is a question for the jury alone. 

When the witnesses for the prosecution are brought into court, they 
are called by their names to be sworn. The clerk of arraigns, desiring 
the witness to take the book in his right hand, then says to him, « The 
evidence you shall give between our sovereign lady the queen and the 
prisoner at the bar shall be the truth, the whole truth, and nothing but 
the truth, so help you Grod.'' The witness must be sworn in open court, 
so that his manner may be observed, and he may be subjected to cross- 
examination on behalf of the prisoner. Before the examination com- 
mences, the crown may require that the witnesses should go out of court, 
so that they may be examined in the absence of each other ; and the 
same request will be granted as a matter of indulgence to the prisoner. 
When the witness is sworn, he is examined by the counsel for the prose- 
cution, or if none be retained, by the judge presiding. This latter course 
is a bad practice lately crept in from a false economy, placing the judge 
in the awkward dilemma of being both prosecutor and defender of the 
. prisoner } for where a prisoner is undefended, the law presumes that the 
judge will act in the place of his counsel. It is usual for one r«c4-i 
counsel only to ^examine the same witness. In examination in I- ^ 
chief; the counsel should take care not to put leading questions to the 
witness ; that is, questions in such a form as suggest the answer desired ; 
but still he must state his question so that no material circumstance is 
omitted. If a witness appears desirous of concealing the truth, or to 
£[ivour the prisoner, the court will allow a latitude bordering on cross- 
examination to the prosecuting counsel. A witness must not read his 
evidence, but he may refresh his memory from any memoranda book or 
paper, provided he can afterwards swear to the fact from his own know- 
ledge. 

During his examination, a witness cannot be compelled to answer any 
question which may subject him to a criminal accusation. When the 
examination in chief of the witness is concluded, the prisoner, or his 
counsel, may cross-examine as to every part of his evidence. In cross- 
examination, great latitude is allowed, so much so that questions may be 
asked respecting matters communicated in a professional confidence, for 
if the opposite side have brought forward counsel or solicitor, they have 
broken the ties which bind him to silence. Leading questions are also 
allowed in cross-examination ; and, in order to try the credit of a witness, 
facts may be supposed which have no real existence; but this right 
should be exercised very sparingly, as it may tend to distract the minds 
of the court and jury from the question at issue ; and a counsel ought at 
once to bow to any intimation from the court that there is a departure 
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P ^^^ -. from the issue. In 'oases of Busdemeanor, it has lately been 
^ J contended that a bill of exceptions will lie ; but it is not felt 
that; in a small treatise of this kind, one need enter into this question. 
When the evidence for the prosecution is concluded, the prisoner makes 
his defence through his counsel, and then, if advisable, proceeds to call 
evidence ; after this, the prosecuting counsel is, if evidence be called, 
entitled to a reply. The attorney and solicitor^general have a right to 
reply, in all cases, on the part of the crown, whether evidence be called 
for the defence or not. 

If it is impossible to conclude the trial in one day, the court may ad- 
journ, from day to day, until the trial is completed. If a juryman be 
taken ill during the trial, though of a capital offence, or die, the jury 
may be discharged, and the prisoner must be tried by anotiier jury. 
Besides this, the crown, with the consent of the prisoner, may withdraw 
a juror, in order either to try him again or to put off the trial. During the 
trial, and whilst the court are sitting, the judges have a power to punish 
contempts, and they may fine a person offending, and command it to be 
immediately levied. When the evidence and speeches on both sides are 
concluded, the judge sums up the evidence. The jury then consider their 
verdict. If they cannot agree, they retire to a private room to deliberate, 
in the custody of a bailiff, who is sworn as follows : << You swear that 
you will keep this jury without meat, drink, or fire, candlelight only 
r *^A 1 ®^^^P^^^* ^^^ B^^^^ suffer *none to speak to them, neither shall 
I- -J you speak to them yourself, excepting to ask them whether they 
are agreed, without leave of the court, so help you God.'' The jury 
cannot separate until they are agreed, without the special permission of 
the court. The judges, however, may adjourn whilst they deliberate. 
A jury, charged and sworn in a capital case, cannot be discharged until 
they have given a verdict, unless one of the jury be taken dangerously 
ill, so that fatal consequences might ensue. When they have come to 
an unanimous determination, they return into court to deliver their ver- 
dict The clerk calls them over by their names, and asks them if they 
are agreed, and then says, <^ How say you, gentlemen, is the prisoner 
guilty or not guilty ?*' The clerk then enters the verdict on the record. 
The formal proceedings of the trial are now closed. 

We shall now, before treating of verdict, and the subsequent proceed, 
ings thereon, proceed, in the next chapter, to speak of evidence in gene- 
ral as applicable to criminal prosecutions. 



CHAPTER XVI. 

ON EYIDENOI!. 



There is no great difference in the rules of evidence between civil and 
criminal proceedings. In the latter, however, a greater caution prevails, 
from an anxiety of .the judges to look more favourably, where life, liberty, 
and reputation are at stake, towards the prisoner, than they do perhaps 
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•in ciyil cases. The rales of credibility are the same in both ^ ^.,. - 
cases. Nothing can be given in evidence which does not directly ^ -I 
tend to the proof or disproof of the matter in issue ; therefore, as Mr. 
Phillipps lays it down in bis << Law of Evidence/^ it is not allowable, 
upon the trial of an indictment, to show that the prisoner has a general 
disposition to commit the same kind of ofiFence as that for which he 
stands indicted. But, where several felonies are so connected together 
as to form an entire transaction, upon an indictment for the one, the 
other may be proved, to show the character of the transaction. An ex- 
ception to this general rule appears to prevail in the case of forgery; the 
prosecutor being allowed to give evidence of other instances of his having 
committed the same offence for which he is indicted. 

Upon a recent trial for -uttering a forged bank note upon the northern 
oircuit, before Mr. Justice Cresswell, the counsel for the prisoner raised an 
objection to the reception of this kind of evidence ; but the learned judge 
admitted it on the ground that he was bound by precedent. It may be 
gathered, however, from the important case of Regina v. Oddy, argued 
before the Lord Chief Justice and four of his learned brethem, in the 
Court of Criminal Appeal, that the tendency of the courts is not to extend 
any farther this species of evidence. That was an indictment containing 
counts for stealing and for receiving the property of A., knowing it to be 
stolen. At the trial it was proved that the cloth *mentioned in «. ^^^o -^ 
the indictment had been stolen in the night, between the 2d and ^ -J 
3d of March, a. d. 1851, from a mill, and was the property of the party 
named in the indictment. The prisoner gave a false account of the 
manner in which he became possessed of the cloth. The prosecuting 
counsel proposed to give in evidence of the possession by the prisoner of 
four other pieces of cloth, which had been stolen between the 4th and 
5th Pecember, a. d. 1850, from another mill, and which cloth was the 
property of different owners. Prisoner's counsel objected to the recep- 
tion of this evidence. The learned recorder, before whom the case was 
tried, admitted the evidence. The lord chief justice, in giving judgment 
in the Court of Criminal Appeal, thought the evidence ought not to have 
been received, and observed — « The English law does not permit the 
issue of criminal trials to depend on this species of evidence. The pro- 
posed evidence would only show the prisoner to be a bad man ; it would 
not be direct evidence of the particular fact in issue — ^namely, that, at 
the time he received these articles, he knew them to be stolen. The 
cases of uttering with a guilty knowledge certainly go very far, and I 
should be very unwilling to apply their principle generally to the crimi- 
nal law.'' 

It is difficult to draw a distinction in principle between the reception 
of such evidence in the case of uttering and receiving stolen property, 
without it be in this, that, in the former case, a person having previously 
uttered forged instruments might be ^presumed to have a better ^ ^f^q ^ 
knowledge of the character of a forged instrument. Where it is l- -> 
necessary to prove malice, acts not included in the indictment are admis- 
sible in evidence. Thus, if A. be charged with the murder of B., it is 
competent to show that A., on other occasions, had attempted to assassi- 
MaboH; 1854.— 19 
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Date B. On an indictment for rape, the prisoner may giye general evi- 
dence of the woman's character for want of chaLdty, and he may eren go 
so far as to show that she has been criminally connected with him before. 
It is necessary for a prosecntor to substantiate with evidence every 
material part of the indictment. And as now, since the recent Btat.,14 
& 15 Vict. c. 100| nothing should appear upon the face of the iadictment 
in the shape of immaterial averment, it may be said to be necessary to 
prove the indictment ; and, as a general rule, he must prove so much as 
proves the substantive crime stated, though not to the extent charged* 
Any thing superfluous need not be proved, although stated on the face 
of the indictment. 

One witness is sufficient proof in all cases, except in treason and per- 
jury. In the latter case, it used to be thought that two witnesses as to 
the falsity of the perjury assigned were necessary ; but this doctrine lias, 
since the case of Begina v. Boulter, decided in the Court of Criminal 
Appeal in 1852, been somewhat modified. In that case it seems to have 
fallen from the judges that the evidence of one witness, and something 
more in the shape of corroboration, would be sufficient, 
r *R0 1 ^Fi^om the secrecy with which crimes are committed, juries 
I- -1 are often compelled to receive evidence merely of a circomstan- 
tial and presumptive character. This species of evidence ought to be 
received with great caution, as there are many melancholy instances of 
persons who have suffered death, upon this kind of. evidence, for offences 
of which they were innocent. Circumstantial and presumptive evidence 
should be of the clearest and strongest nature. 

It is a general rule, that the best evidence the nature of the case 
admits of must be produced ; and, if it cannot, then the next best evi- 
dence. And this is an infallible rule both in civil and criminal cases, 
for a suppression of the strongest testimony induces a vehement presump- 
tion, that if it were brought forward, it would be against the party who 
is desirous of evading it. For instance, — supposing a copy of a deed to 
be offered in evidence, and it is known that the original is in the posses- 
sion of the person offering the copi/j a suspicion is naturally thrown upon 
its correctness, for why produce a copy when he possesses the original? 
No parol evidence will be admitted of the contents of a writing in the 
power of the party offering it to produce. If it be proved, however, that 
the original has been lost or destroyed, or that it is in the hands of the 
defendant, a copy may be given as the best evidence } and if no copy has 
been taken, parol evidence may be received of its contents. As a gene- 
ral and inflexible rule, hearsay evidence is inadmissible. 
r*fil T *The law admits of no evidence but such as is delivered upon 
L J oath. Declarations, however, of a witness at another time may 
be adduced to invalidate or confirm his evidence. A dying declaration 
is receivable, provided the person at the time of making it had no hope 
of recovery. The confession of a prisoner may also be given in evidence 
against him at his trial ; but, as I have shown in another part, that 
statement must be made voluntarily, and without threat or solicitation. 
As this kind of evidence is open to suspicion, from the fear or terror of 
a sudden accusation, and liable, like all hearsay evidence, to be misre- 
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ported^ it should be onlj reoeWed under peflnliar eircnmstanoefl. The 
eonleMion mast be taken altogether^ so that any part which may be in 
fak fiivour may be coneidered by the jury. It should be free from all 
8i]spicion. The law of England acts upon a principle diametrieally 
opposite to those continental nations who employ tortore to extort con* 
feflsions. An English court reeeiyes such confession most unwillingly^ 
and with the greatest delioaey. Bu^h confession can only be evidenee 
against the person making it. 

All evidence diyides itself into parol and written. I hare already 
said sufficient upon the former. I shall now add a few words upon writ- 
ten eTidence. These are publio documents or records, private papers in 
the handwriting of the party or others, and depositions duly taken before 
Ae magistrates. Public acts of parliament prove themselves, r«an-i 
as the judges are bound to take judicial notice of them. *A ^ •' 
private act of parliament must, however, be examined before the parlia- 
ment roll before it can be given in evidence. State matters may be 
proved by the produetion of the Ghtzette Muster Books; and the returns 
of the Navy Office are evidence of the death of a party so returned. 
Corporati<Mi books, regularly kept, are evidence^ as also heralds' books, 
and the minutes of visitation. The daily book of a prison is good evi- 
dence to show the time of a prisoner's discharge, though not of his com- 
aiiment. The ree<Mrds of the court are good evidence against persons 
who are parties to them. Deeds or papers in the possession of third 
persons^ and matexial to the trial, must be obtained by serving the pev- 
am with a subpoena duces tecum. He is, under such subpoena, bound to 
produce them. A prisoner is not bound, however, to produce evidence 
against himself, the maxim being nemo tenetur se ipsum aceusare. If 
a necessary document be traoed to a prisoner's possession, and he will 
not produce it, secondary evidence may be given of its contents. A 
deed more than thirty years old proves itself. In other cases, it must 
be proved by the subseribing witness, if he be living; if dead, by prov- 
ing that the signature is the handwriting of the party by whom it pro- 
fesses to have been written. 

We shall now say something of the kind of proof by which handwrit- 
ing is to be disproved or established. If a person has seen another write 
Ihe document in question, he should be called ; if, however, no p ^^^ n 
person has seen the ^document written, the evidence of a person ^ ^ 
acquainted with the handwriting of the party may be received, to estab- 
lish or overthrow the identity of the document in question. The wit- 
nesses so called must have actually seen the party write, or have received 
letters from him which bear his signature.* This last ppecies of evidence 
odEten brings a very strong moral certainty both as to the person and the 
signature ; and the habit of receiving and answering letters may famish 
ofteatimes a better means of speaking to handwriting than having occa- 
sionally seen the person write at long intervals. Since the celebrated 
case of Algernon Sydney, the evidence of a person who has merely occa- 
sionally seen the supposed writing of the party in indorsements upon 
bills will not be received in evidence. Much doubt has existed respeot- 
iog the admissibility of a mere comparison of handwriting, where no 



40 DBi^BSLT's OBIMINi^L PBOOBSS. 

witness has seen the party write^ or has received letters aitthenticated 
with his signature } and it is clear that the evidence of a third person to 
prove merely from his own skill and practice^ that the same indiyidoal 
wrote two distinct papers ought to he rejected. 

At the last Central Criminal Sessions^ held at the Old Bailey, in the 
case of Kegina v. Lewis Coleman and Joseph G-nmey, who were indictal 
for forgery and nttering a forged bill of exchange, Mr. Justice Cresswell 
refused to receive the evidence of a scientific gentleman, who was called 
to prove that the drawing^ acceptance^ and indorsement were all in the 
r^Rdl ^^™^ handwriting; and his'*lordship, in a lucid judgment, ex- 
^ -I plained the principles upon which such evidence was inadmissf- 
ble, according to English law. Such scientific witness, it appears, would 
not he rendered competent by having seen the party write since the cois- 
mencement of the prosecution, if called upon to give evidence in the prir 
Boner's favour, 

A person employed to detect a forgery may, it appears, be called to 
State whether, in his opiniony the handwriting produced in court is a 
natural or a disguised one. It appears, that where a written documeut 
is the very subject of the prosecution, and is required by the provision 
of the legislature to be stamped, and where the stamp act forbids its 
being offered in evidence unless it is so stamped, it cannot be received 
without the provisions of the legblature have been complied with. Such 
document may, however, be read for collateral purposes. This general 
rule, however, has by a course of decision been somewhat modified, for 
in cases of forgery it has been decided that a fictitious instrument may 
be given in evidence which the prisoner intended to pass for a valid' one, 
though no stamp had been affixed of legal denomination or value. 

Depositions of witnesses taken before a magistrate may, under certain 
circumstances, be received in evidence. We have, in a previous part of 
this little book, shown the mode in which these depositions should be 
taken before the magistrate; and where duly taken, and purporting to 
' be signed by the magistrate, they may be read where the witness is dead, 
r^65 1 ^^^^^® ^ travel, or kept away by the ^defendant's contrivance. 
L -I Where two or more prisoners are jointly indicted, and a deposi- 
tion is offered in evidence, upon proof of one of the prisoner's procuring 
and contriving the absence of such witness, it is the duty of the learned 
judge to tell the jury that it is only evidence against the prisoner so 
contriving the absence ; and this was decided by the Lord Chief Justice 
and judges of the Queen^s Bench, in the case of the Queen against 
Scaife and Booke, a case which had been removed from the Borongh 
General Quarter Sessions at Hull into that court by writ of certiorari. 
A new trial was granted in that case ^ and it is remarkable, that it is the 
first case upon record of a new trial having been granted in a ease of 
felony. We shall have to refer to this case more fully when we come to 
speak about new trials. 
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CHAPTEB XVII. 

VKBDIOT, 

Hatinq somewhat digressed in the last ohapter from the proceedings 
of the trial; in order to consider the evidence applicable to criminal 
eases in general^ we shall now resume our inquiry by a consideration of 
ihe verdict 

In all cases of treason and felony a verdict must be delivered openly 
in court; and in the presence of the prisoner. In trials for misdemean- 
ors; however^ a privy verdict may be given, and the presence of the 
defendant is not essential 

*A verdict may either be general as to the whole charge^ jpar- ^ ^^^ ^ 
<iaZ as to a part, and special where the jury find tbe facts, and ^ -I 
leave the le^ inference to the judge. A jury may find a general ver- 
dkt if they think fit so to do. Such a general verdict includes both the 
law and facts of the case. There are many cases in which it may be 
pnident for the jury to find the facts specially, and leave the inference 
to the judge as to the law, where that is doubtful. Formerly, in the 
cues of libel, it was held that the jury were only to find the mere fact 
of authorship or publioation, and that the judges were to determine as 
to the libellous quality of the document which formed the subject of the 
chaige. There was much discussion upon the question by Lord Erskinoi 
in the case of the Dean of St. Asaph. The 32 Geo. III. c. 60, enacted 
that the whole question should be left to the jury. 

The jury may find a partial verdict, by saying not guilty of a part, 
bat guilty of the residue of the charge. Thus, upon an indictment for 
mnrder, a prisoner may be convicted of manslaughter; on a charge of 
bargkry, he may be convicted of larceny , and acquitted of the burglary. 
In a case of robbery, if it appear that the property was not taken from 
the person by violence or putting in fear, he may be convicted of larceny. 
Until recently, under the 7 Will. IV. & 1 Vict. c. 85, s. 11, on the trial 
of an indictment for any felony which included an assault, the prisoner 
ought have been convicted of the assault only, if the evidence proved no 
more. The statute, however, '^'created great confusion in the r^z^^-i 
pnnciples of criminal law, and from its inconvenience has been ^ J 
recently repealed by the legislature* 

That statute clashed with a general and well established rule of law, 
which was, that upon an indictment for felony ^ a person should not be 
Gonvioted of a misdemeanor. And the reason of this seems to be well 
founded, as defendants, in cases of misdemeanor, were entitled to certain 
priyileges and advantages which those charged with felony were not. 
Therefore, by allowing a person indicted for felony to be convicted of 
misdemeanor, it was virtually depriving a defendant of those advantages. 
In an indictment for perjury, it is sufficient if one of the assignments of 
perjury be proved. In larceny, if any one of the articles enumerated in 
Ae indictment be proved to have been stolen, that will be sufficient. It 



42 deabslt's oriminal pboosss. 

was formerly thoQgHt, tHat where tHe eyidence went to show the commis- 
sion of a higher offence in degree than that charged in the indictment; it 
was necessary for the court to discharge the jury ; but recent decisions, 
and even a statutable enactment, has set this matter at rest ; and now, if 
the eyidence is sufficient to support the minor charge, though it prove 
something more, it is sufficient. 

A jury haye a right, in all criminal oases, to find a special yerdict. 
They find the facts, and refer the matter of law to the judge. Such a 
yerdict must state the facts themselyes, and not the eyidence adduced to 
r*({9< 1 P^o^^ them; and, as the court cannot supply by intendment or 
I- J implication ^any defect in the statement, all the fiicts necessary 
to enable the court to giye judgment must be found. Thus, an indict- 
ment charging a robbery from the person, the eyidence being a taking 
up of the prosecutor's money from the ground in his presence, a special 
yerdict stating that the defendant struck the money out of his hand, and 
immediately took it up, was held insufficient, because it did not expressly 
state that he vrzs present at the taking of it up. If the jury find all the 
substantial parts of the charge, they are not bound to follow the techni- 
oal language of the indictment. Thus, upon a charge for forgery of a 
bank note, the jury found that the prisoner erased and altered it bj 
changing the word << two" into << fiye.'' This was held to be suffideni 
After a statement of the facts, the jury ought not to draw any legal con- 
clusion, for that is the proyince of the court; and such conclusion, if 
drawn, will be treated as superfluous; and if they exceed their duty in 
60 doing, the court will pronounce such judgment as they thin^ warrant- 
ed by the facts. It was formerly thought, that in a capital case a special 
yerdict could not be amended; but it is now held, that although a special 
yerdict could be amended in matters of fact, yet the court may amend a 
mere error of form in capital cases, and more especially where such alte- 
ration is to fulfil the eyident intention of the jury. 

If a jury, through mistake or partiality, deliyer an improper yerdict, 
the court may, he/ore it is recorded, desire them to reconsider it. Thej 
r *^Q 1 ^^^'^^^^^ howeyer, be allowed to make any alteration after the 
L J yerdict is recorded. 

When the prisoner is conyicted by the jury, he is either at once called 
upon to show cause why the judgment of the court should not be passed 
upon him, or made to stand by, to await the delivery of his sentence. 
When a prisoner is acquitted upon the merits on a sufficient indictment, 
he is forever discharged from that accusation. In this respect our kw 
differs from the civil, which merely discharged him from that accuserj 
allowing other prosecutions to be instituted at future periods. A&st 
such acquittal he may at once be set at liberty ; but it is the usual prac- 
tice at the assizes not to apply for a prisoner's discharge until the Grand 
Jury be dismissed, as it might be possible that during their session other 
bills might be prefefred against the defendant. 

Under 39 & 40 Geo. III. o. 94, s. 1, if, upon the trial of any person 
for treason, murder, or felony, his insanity at the time of the commission 
of the offence is given in evidence, and the jury acquit him, it is neces- 
sary that they should find specially whether he was insane at the time of 
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ike eommiflsion of the offenee, and to declare whether he is acquitted 
apon such ground of insanity. If the jary find in the affirmative, it is 
ihe duty of the eoort before whom he was tried to make an order that he 
shall be kept in strict custody until the pleasure of the queen be known ', 
and the queen may order the imprisonment of such person during plea- 
sore. By the 3 & 4 Yict. c. 54, s. 3, the same ^provisions are ^ ^-r. -^ 
extended to persons charged with misdemeanor. If a prisoner, ■- •) 
upon his arraignment, ia insane, and so found by a jury empanelled for 
that porpose, the court may order such finding to be recorded, and the 
piisoner to be confined until her Majesty's pleasure be known, which is 
in effect nntil he is in such a sound state of mind as to be able to plead. 
If one of the jury die before the delivery of the verdict, the remaining 
deven will be discharged, and a new jury may at once be sworn, or a 
new juror added to the eleven, and he may be tried immediately. The 
sune coarse may be adopted where a juror is taken so ill as not to be 
Ah to remain on the jury. In the case where a juror is added to the 
dev^, they must be sworn anew, and the prisoner is entitled again to 
hftve his challenges. If the trial is not concluded on the same day on 
which it began, the judge has authority to adjourn it from day to day. 
In such cases the jury, on a trial for treason or felony, are kept together 
daring the night, under charge of an officer of the court. This is not 
done, however, in cases of misdemeanor ; but the court may, if they 
think fit, eyen in misdemeanor, order that they may so be detained, as in 
cases of felony. 



♦CHAPTER XVIII. [*71] 

Oir PBOOEEDINGS BETWCEN YEBDIOT AND JUDGMENT. 

A SPECIAL verdict, involving points of difficulty and importance, and 
fonned at the assizes, may be removed, by certiorari, into the Court of 
Queen's Bench. When the offence is capital, the prisoner is immediately 
asked, by the clerk of arraigns, what he has to say why judgment of 
death should not be pronounced against him ; and this is done immedi- 
ately after conviction. Where a prisoner has been found guilty in the 
Court of Queen's Bench, whether on an indictment originally taken 
there, or removed thither by certiorari, the mode of proceeding is some- 
what diffierent. All the authorities in the books go to show, that in cases 
of felony or treason no new trial can in any case be granted ; and it is 
said, if the conviction appears to be improper, the judge may respite the 
execution, to enable the defendant to apply for a pardon. Though this 
position is for the most part correct, it must be received with some quali- 
fication, for it has now been decided, by the judges of the Court of 
Queen's Bench, that where a case of felony is removed, by certiorari, 
from an inferior jurisdiction into their court, a new trial may be granted, 
for a misdirection, at the trial, of the ^learned judge who tried ^ ^..^ ^ 
the case. And the principle seems to be this : that where such ^ -^ 
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a case is removed into the Court of Queen's Bench; and is sent down to 
be tried at Nisi PriuS; that all the incidents of a trial at Nisi Prias 
attach to it. This was decided in the ease of Begina against Booke and 
Scaife, which was an indictment for felony, and which was removed, by 
certiorari, into the Court of Queen's Bench, and the record sent down to 
be tried at Nisi Prius, at the Yorkshire Assizes. This is the only case 
we can find in the books of a new trial having been granted in a case of 
felony. And it is important to know this, as a prisoner upon a charge 
of felony will, by a removal of the record into the Queen's Bench, hav^ 
an advantage he would not possess if tried by an inferior court. 

In all cases of misdemeanor after a conviction, the superior courts 
may grant a new trial. Inferior courts have no power to do so upon the 
merits, but only for an irregularity in the proceedings. After a special 
verdict, a venire facias de novo is the proper mode of proceeding ; and, 
after a general verdict, an application for a new trial. The difference 
between a new trial and a venire facias de novo is, that the former may 
be granted upon the ground of improper direction, misconduct of jurois, 
and for a variety of other causes; whilst the latter is only grantable 
where some mistake is apparent on the record, A new trial cannot in 
general be granted on the part of the prosecutor after the defendant has 
r *7^ 1 ^>^^^ ^acquitted, though the verdict should appear to be against 
>- -I evidence. The motion for a new trial is made upon affidavits of 
the circumstances. The defendant may, at any time between conviction 
and sentence, but not afterwards, move the court in arrest of jvdgment. 
This motion must be grounded on objections which appear upon the face 
of the record itself; therefore no defect in evidence, or improper conduct 
at the trial, will be sufficient. Even if the defendant omits to make any 
motion in arrest of judgment, the court may, if they are satisfied that 
the defendant has not been convicted of an offence in l^aw, arrest the 
judgment. If the judgment be arrested, all the proceedings are set 
aside, and a judgment of acquittal given. There is no bar, however, to 
a fresh indictment. 



CHAPTEB XIX. 

OF JUDGMENT. 



Sentence, in capital cases, is usually given immediately after the 
conviction ; and it may be observed that, in all capital cases except high 
treason, the court before which the offender is committed is authorised 
to abstain from pronouncing judgment of death, if it shall be of opinion 
that the offender is a fit subject to be recommended for the royal mercy. 
Before judgment is pronounced, in such cases, upon the prisoner, the 
vifnA-y crier makes a proclamation, commanding aJl manner of persons 
L J .*to keep silence whilst sentence of death is passed upon the pri- 
soner at the bar, upon pain of imprisonment. It is necessary that the 
prisoner should be first asked if he has anything to say why the jndg- 
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m^t of the court should not be ptssed apon him; and it is necessary 
that this should appear upon the faee of the record. It is not to be 
expected that, in a small work of this kind, we can enter into the various 
punishments inflicted by the law; and we can only refer the reader who 
may want further information upon this subject to Mr. Archbold's or 
Mr. Busseirs excellent works upon Criminal Law. 

When the defendant is acquitted upon the merits, the proper entry 
upon the record is — << Whereupon all and singular the premises being 
seen and fully understood by the court of our lady the queen now here, 
it IS considered and adjudged by the said court that the said defendant 
be discharged of the premises, and do depart hence without delay." 

When the judgment is pronounced, it should be entered upon the 
record. The record so made up, in case of felony, states the session of 
Oyer and Terminer, the commission of the judges, the presentment of 
the grand jury by name, the indictment, the deHvery of the indictment 
into court, the arraignment, the plea, the issue, the award of the jury 
process, the verdict, the asking the prisoner why sentence shoVdd not be 
passed on him, and the judgment passed by the judges. 



♦CHAPTER XX. [»75] 

OF WRIT OF EaaoB. 

A w&iT of error to reverse a judgment lies from all inferior jurisdic- 
tions to the Queen's Bench, and from thence to the House of Lords. 
Lord Mansfield, in speaking of writs of error, says, that until the reign 
of Queen Anne, a writ of error, in any criminal case, was ^held to be 
merely ex gratia. It was then laid down, that writs of error, in crimi- 
nal cases, were not grantablo ex debito justitisa, but ex gratia regis ; and 
that, in such a case, a man ought to make application to the king, and h? 
will refer to his counsel, and if they certify that there if cause, he will 
grant a writ of error. 

In the third year of the reign of Anne, it was resolved by ten of the judges, 
that in every case under treason and felony, a writ of error was not merely 
a matter of favour, but of right, and ought to be granted. But even in 
misdemeanors, this is only to be understood to mean where there is pro- 
bable cause of error. It does not issue as a matter of course, but under 
the fiat of the attorney-general. If probable grounds are laid before the 
attorney -general, and he improperly refuse to issue his fiat, the court will 
compel him so to do. 

A writ of error lies, for all defects, upon the face of the indictment, 
and which are not cured by verdict, for any irregularity in the ^ ^„q -i 
awarding of the jury •process, defect in the caption, for irregu- •■ J 
larity in the verdict or judgment, for the omission of the demand of the 
defendant what he has to say why the court should not proceed to judg- 
ment against him. In cases where a writ of error is allowed for any 
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Buspawarding of the jniy prooeeS; the court ehonld direct the sessions to 
award a venire de novo. 

Daring the time the writ is pending, in treason and felony^ the pri- 
soner remains in cnstody. In misdemeanors, however, he may be admit- 
ted to bail. In cases of wUfal delay and neglect to prosecute the writ, 
the court will order it to be quashed. 



CHAPTER XXL- 

BECOBD OV OONYIOnON AMD JUDOMXNT VGBL IfUBDEB. 

Having now reviewed the proceedings from arrest to judgment, it 
mii.y be as well to present the reader with a view of those same proceed- 
ings as they would appear upon a record when made up. We have taken 
a case in Which the prisoner is supposed to have been tried and convicted 
of murder at the assizes, the record of which trial and conviction would 
be as follows : — 

Yorkshire, 1 ^< Be it remembered, that at the General Session of our lady 
to wit j the queen, of Oyer and Terminer, holden at the castle of 
J. ^^j ^ York, in and for the said county of York, on Friday, the twelfth 
L J *(iay of March, in the fifteenth year of the reign of the lady 
Victoria, queen of Great Britain, before Sir Cresswell Cresswell, one of 
the justices of our said lady the queen, of her Court of Common Bench, 
and others their fellows justices of our said lady the queen, assigned by 
letters-patent of our said lady the queen, under her great seal of Great 
Britain,- made to them the aforesaid justices and others, and any two or 
more of them, whereof one of them, the said Sir Cresswell Cresswell, and 
Sir Thomas Noon Talfourd, our lady the queen would have to be one to 
inquire, by the oath of good and lawful men of the county aforesaid, by 
whom the truth of the matter might be the better known, and by other 
ways, methods, and means, whereby they could or might the better 
know, as well within the liberties as without, more fully the truth of all 
treasons, insurrections, rebellions, counterfeitings, clippings, wastings, 
false coinings, and other falsities of the moneys of Great Britain, and of 
other kingdoms or dominions whatsoever; and of all murders, felonies, 
manslaughters, killings, burglaries, rapes of women, unlawful meetings 
and conventicles, unlawful utterings of words, unlawful assemblies, mis- 
prisions, confederacies, false allegations, trespasses, riots, routs, reten- 
tions, escapes, contempts) falsities, negligences, concealments, mainten- 
ances, oppressions, champerties, deceits, and all other misdeeds, offences, 
and injuries whatsoever ; and also the accessaries of the same within the 
r ^7R 1 ^^^^^7 aforesaid, as well within liberties as without, by whom- 
L -I soever and howsoever done, *had, perpetrated, and committed ; 
and by whom, to whom, when, how, and in what manner, and of ail 
other articles and circumstances in the said letters-patent of the said 
lady the queen specified, the premises^ and every or any of them, how- 
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floerer caaeenung, and for Hob time to hear and determine the said trea- 
um and other premiBes aeooiding to the laws and costoms of the realm 
of England. 

And also keepers of the peace and justices of the said lady the queen, 
uflfgned to hear and determine divers felonies^ trespasses^ and other mis- 
demeanors committed within the coanty aforesaid, by the oath of William 
Bethell, William Constable Maxwell, Francis Cholmley, Edward Petre^ 
Charles Langdale, Joseph Smith, William Baines, Bichiurd Savage, Tho- 
mas Joseph Owst, David Burton, George Pelsant Dawson, William Lid- 
dell, Francis Lawley, Laurence Hall, and Charles Carter, Esquires, good 
and lawfnl men of the county aforesaid, then and there impanelled, 
8vom, and charged to inquire for the said lady the queen, and for the 
body of the said county—it is represented that Andrew Smith, late of the 
parish of Cottingham, in the said county, labourer, on the tenth day of 
June, in the year of our Lord 1851, feloniously, wilfully, and of his 
malice aforethought, did kill and murder Joseph Jones ; whereupon the 
dierifP of the county aforesaid is commanded that he omit not for any 
Hberty in his bailiwick, but that he take the said Andrew Smith, if he 
may be found in his bailiwick, and him safely keep to answer to the 
felony and murder whereof he stands indicted } ^whioh said in- p ^,.q .. 
dictment the said justices above named, afterwards, to wit^ at the L J 
delivery of the gaol of the said lady the queen, holden at York, in and 
for the county aforesaid, on Friday, the eighteei^th day of March, in the 
said fifteenth year of the reign of the said lady the queen, before the said 
justices and others their follows justices of our said lady the queen, 
assigned to deliver her said gaol of the county aforesaid of the prisoners 
herein being, by their proper hands to deliver here in court of record in 
form of the law to be determined; and afterwards, to wit, at the deliveiy 
of the said'^aol of the said lady the queen, of her county aforesaid, on 
the said eighteenth day of March, in the said fifteenth year of the reign 
of the said lady the queen, before the said justices of the said lady the 
queen, above named, and other their fellows aforesaid, here cometh the 
said Andrew Smith, under the custody of William Empson Stead, 
esquire, sheri£F of the county aforesaid, in whose custody in the gaol of 
the county aforesaid, for the cause aforesaid, he hath been before com- 
mitted, being brought to the bar here in bis proper person by the said 
sheriff, by whom he is here also committed ; and forthwith being demanded 
concerning the premises in the said indictment, above specified and charged 
upon him, how he will acquit himself thereof, he says that he is not 
guilty thereof, and thereof for good and evil he puts himself upon the 
country; and Sir John Bay ley, baronet, clerk of the assizes for r:(;OA-| 
the county aforesaid, who prosecutes '^'for our said lady the queen ^ J 
in this behalf, doth the like. Therefore let a jury thereupon here im- 
mediately come before the said justices of the lady the queen, and others 
their fellows aforesaid, of free and lawful men, of the county of York 
aforesaid, by whom the truth of the matter may be the better known, 
and who are not of kin to the said Andrew Smith, to recognise, upon 
their oath, whether the said Andrew Smith be guilty of the felony and 
murder in the indictment aforesaid, because as well the said Sir John 
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Bajley, who prosecutes for the said lady the queen in this behalf^ as the 
said Andrew Smith, have put themselves upon the said jury; and the 
jurors of the said jury, by the sheriff for this purpose impanelled and 
returned, to wit, David Williams, John Smith, Thomas Horn, Charles 
Nokes, Bichard May, Walter Duke, Matthew Lyon, James White, Oli- 
ver Oreen, Bartholomew Naah, and Henry Long, being called, come, 
who, being elected, tried, and sworn to speak the truth of and concern** 
ing the premises, upon their oath, say, that the said Andrew Smith is 
guilty of the felony and murder aforesaid, on him above charged in the 
form aforesaid, as by the indictment aforesaid. And upon this, it is 
forthwith demanded of the said Andrew Smith, if he hath or knoweth 
anything to say wherefore the said justices here ought not, upon the pre- 
mises and verdict aforesaid, to proceed to judgment and execution against 
him, who nothing farther saith, unless as he before had seen. Where- 
r *^^ 1 upon, all and singular, the premises ^being seen, and by the 
L -I said justices here fully understood, it is considered by the court 
here that the said Andrew Smith be taken to the gaol of the said lady 
the queen, of the said county of York, from whence he came, and from 
thence to the place of execution, on Monday now next ensuing, being 
the twenty eighth of this instant, March, and there be hanged by the 
neck until he be dead.'' 



CHAPTER XXIL 

OF BEPBIBYES AND PABD0N8. 



The *term reprieve is derived from reprendre, to keep back, and is 
virtually the withdrawal of the sentence for an interval of time, and ope- 
rates in delay of execution. A reprieve may be either granted by her 
majesty, or by the judge who tried the case, or from the operation of 
law, in circumstances which render an immediate execution inconsistent 
with humanity and justice. When it proceeds ex mandatio regis, or 
from the mere pleasure of the crown, the intention of her majesty may 
be signified by a verbal message ; but the more usual course is to send 
the reprieve under the privy signet. A reprieve proceeding from the 
judge himself, or one, as it is called, ex arbitrio judicis, is merely dis- 
cretionary. This power belongs of right to every tribunal invested with 
authority to award execution* It may even be exercised in cases of 
treason. 

r *82 1 *^bere are some cases in which a judge, ex necessitate legis, 
'- J is bound to reprieve : thus, where a woman is convicted of trea- 
son or felony, she may allege pregnancy in delay of execution. This has 
been a rule in England from the earliest period, and seems to have been 
borrowed from the laws of ancient B.ome, which directs quod praagnantis 
mulieris damnatsd poena differatur quoad pariat. To render this plea 
available, she must be quick with child ; and if she so allege, a jury of 
twelve matrons are empanelled and sworn, to try whether or not she is 
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qiuok with ohild. They then retire with her to some oonvenient place 
and make an examination } and if they find in the affirmative, she is re- 
prieved until after delivery. Another gronnd for which the judge is 
Ixmnd to grant a reprieve is the insanity of the prisoner. 

As the queen is herself the legal prosecutor in every indictment for 
erime^ it follows, that she may, by means of a pardon, remit any punish- 
ment due to pablic justice, or any fine, after the offence has been com- 
mitted. By the Act of Settlement, no pardon under the great seal of • 
England can be pleadable in bar of an impeachment; but when the pro- 
ceedings are finished, her prerogative is no further limited. And history 
iomished a remarkable instance in the case of the six noblemen, who, in 
1715, joined.with the Pretender, and who received the royal pardon. 
The prerogative of pardon is generally a matter of pure discretion, to be 
exercised by the crown in the manner it deems proper. A pardon may 
be granted either by a ^general act of pardon or by virtue of a p ^^^ ^ 
special pardon under the great seal. In order to render it valid, ^ -I 
ifc must express with sufficient accuracy the crime it is intended to for- 
give. A general pardon of aU/dontes would be bad. An act of grace 
by parliament need not specify any particular instance of crime. A pai^ 
don may be extended to the subject on any condition her majesty pleases 
to annex, whether precedent or subsequent, on the performance of which 
the validity of the pardon depends; and, in general, a pardon to felons 
18 granted on the condition of transportaetion, and this is allowed by the 
Habeas Corpus Act and subsequent statutes. 

The effect of a pardon is to give the prisoner new capacity, credit, and 
character ; so much so, that he may sustain an action for being called 
a felon as though he had never been convicted. 



CHAPTER XXIIL 

or OBIMIMAL INVOBMATIONS. 

Wb shall now proceed, in this chapter, to say something of criminal 
informations. They are of two kinds, one in the name of the queen, the 
other at the suit of an informer; we shall speak, in the first place, of the 
former. 

A criminal information is filed in the name of the queen, for the pun- 
ishment of offences affecting *the interests of the public. The ^ ^q . ^ 
difference between a criminal information and an indictment is, L -I 
that the former is tried upon the mere allegation of the officer by whom 
it is preferred, while the latter is founded upon the finding of a grand 
jury. Moreover, unlike an indictment, an information may be altered in 
substance and amended at any time before trial ; and though the defen- 
dant should be acquitted, no action will lie for a malicious prosecution, 
as the leave of the court in which it is filed must first be obtained. In- 
deed, wherever a court pf competent jurisdiction has once sanctioned a 
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prosecntioii; this establishes that there was probable cause for institutai^ 
it^ and no action lies, though the prosecution fail. 

The filing of criminal informatioiis existed at common law. Mr. Jus- 
tice Blackstone obseryes; speaking of informations^ in the fourth Yolame 
of his Commentaries, as follows : << As the king was bound to prosecute^ 
or, at least, to lend the sanction of his name to a prosecutor; whencTer a 
grand jury informed him, upon their oaths, that there was a sufficient 
ground for instituting a criminal suit } so when his immediate officers were 
otherwise sufficiently assured that a man had comnutted a sross misdo- 
meanor, either peiJnally .^^iiuit the king or his government, or against 
the public peace or good order, they were at liberty, without waiting for 
any farther intelligence, to convey that information to the Court of King's 
Bench by a suggestion on the record, and to carry on the prosecution in 
his majesty^s name.'^ 

r *R^ 1 *^^^ offences affecting the queen, her ministers, or the state, 
I- -I informations are filed ex officio by the attorney-general. The 4 
& 5 W. & M. c. 18, greatly abridged the powers of coroners with regard 
to informations in which a private individual was virtually the prosecu- 
tor; but this statute does not affect informations filed ex officio. Infor- 
mations lie for misdemeanors only, for no person where life is in question, 
or indeed in any ease of ^treason or felony, can be called upon to answer 
until the charge has been sanctioned by the oatiis of a grand jury. 

Informations ex (^cio are filed by the attorney-general alone, thoo^, 
if there be a vacancy in that office, it may be done by the solicitor-gene- 
ral. They may be filed for any offence, below the degree of felony, 
which tends to disturb the government, or to interfere with the interests 
of the public or the safety of the crown, such as libels on the govern- 
ment or crown officers, obstruction of revenue officers, or the bribing of 
public officers. The attorney-general is the sole judge of what public 
misdemeanors he will prosecute. The following is the commencement 
of an information ex officio: — 

<'Be it remembered, that A. B., attorney-general of our sovereign 
lady the now queen, who for our said lady the queen prosecutes in this 
behalf, in his proper person comes here into the court of our said lady 
the queen, before the queen herself at Westminster, in the county of 
Middlesex, on, &c., and for our said lady the queen giveth the court here 
r^f^f^n ^ understand, and be informed that, &c.*' *The substance of 
^ -I the charge then follows with the same accuracy and precision as 
in an indictment, after which it concludes thus: << Whereupon the said 
attorney-general of our said lady the queen, who for our said lady the 
queen in this behalf prosecutes, prays the consideration of the court here 
in the premises, and that due process of law may be awarded against the 
said C. D., the defendant in this behalf, to make him answer to our said 
lady the queen touching and concerning the premises aforesaid /' The 
whole is then signed by the attorney-general, and filed in the Crown 
Office. 

The attorney-general having filed his information, it is brought on for 
trial at such time as is convenient to that officer. In case of unnecessary 
delay, the defendant may apply to the court to fix a time for the trial. 
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The case iB generally tried at the Nisi Prias side of the Qaeen's Benoh. 
The attozney-^neral is entitled to a trial at bar^ if he prefers it. If the 
defendant be acquitted, if a nolle prosequi be entered, he has to defray 
his own expenses, as the orown neither recdives nor pays costs. Judg- 
ment is not pronounced until moved for by the attorney*general. The 
defendant then, either personally or through his counsel, addresses the 
court in mitigation of punishment. 

We shall now consider informations filed in the name of the master of 
the Grown Office. The master of the Crown Office stands in the same 
relation to the public as the attorney-general in relation to the crown. 
These latter informations may be divided into two classes : namely, those 
*against magistrates for misconduct in their office, and those filed p ^^-, ., 
against private individuals. The jurisdiction over informations L J 
is virtoally vested in the Queen's Bench, as the 4.& 5 W. & M. c. 18, 
prohibits the master of the Grown Office from filing informations without 
the leave of the court. The court will grant leave to file a criminel in- 
formation for offences below the degree of felony, which, though they do 
not affect the government, still materially concern the public welfare. 
Thus it would be allowed for offences against Ood, religion, or morality, 
as for blasphemy or obscene writings, for an imposture, and for conspiring 
to defraud, attempting to prcfjudic^ the minds of a jury by distributing 
handbills for that purpose, for libelling or obstructing magistrates in the 
discharge of their duty. 

It is necessary now, since the 4 & 5 W. & M. c. 18, to disclose to the 
court upon affidavits the grounds upon which it is exhibited. The affida- 
vits being prepared, the prosecutor, by his counsel, moves the Gourt of 
Queen's Bench for a rule, calling upon the defendant to show cause why 
leave should not be granted to file an information. If a rule is obtained 
at the proper time, cause is shown; if the rule is made absolute, the 
party is theh bound to enter into a recognizance to prosecute } the infor- 
mation is then filed. An information may be amended at any time 
before the trial : after it is filed, the defendant either pleads or d§murs, 
after which issue is joined; and notice of trial being given, the matter 
is then brought before the court. Either ^party may have a spe- ^ ^q^ ^ 
cial jury if they think fit. Informations of the Crown Office L J 
against magistrates are subjected to the same rules as those against pri- 
vate individuals. 



CHAPTER XXIV. 

or THE COURT OF CRIMINAL APPEAL. 

Previously to the 11 & 12 Vict. c. 78, when any objection was 
taken on any indictment for treason or felony concerning which the judge 
entertained doubts, it was usual to reserve the case for the consideration 
of all the judges. The Court of Quarter Sessions, however, had- no 
power to reserve questions for the consideration of the judges ; conse- 
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qaently, by the 11 & 12 Vict. o. 78; it is enacted, that when any person 
shall have been convicted of any treason, felony, or misdemeanor before 
any Court of Oyer and Terminer, or Gaol Delivery, or Court of Quarter 
Sessions, the judge or commissioner, or justices of the peace, before 
whom the case was tried, may reserve any question of law for the consi- 
deration of the justices of either bench and barons of the exchequer, 
and may respite the execution of the judgment until the question shall 
have been decided. The prisoner may until such decision, in the discre- 
tion of the judge, be either committed to prison or admitted to bail. 
The judge or commissioner, or Court of Quarter Sessions, shall state a 
ri^oQ-i case to be remitted *to the said justices and barons, showing 
^ -I what the question of law is which they have to decide ; and the 
said justices and barons have full power and authority to hear and deter- 
mine the said question or questions, and to reverse, affirm, or amend any 
judgment, or to arrest the judgment. If the judgment should be re- 
versed, avoided, or arrested, and the defendant shall be in prison, the 
sheriff or gaoler shall forthwith discharge him. 

The third section enacts, that the jurisdiction and authority given to 
the justices of either bench and barons of the exchequer shall and 
may be exercised by the said justices and barons, or five of them at 
least, of whom the lord chief justice of the Court of Queen's Bench, 
the lord chief justice of the Common Pleas, and the lord chief baron 
of the Court of Exchequer or one of such chiefe, at least, shall be 
part. Their judgments are to be delivered in open court, after hearing 
counsel, if the prosecutor or prisoner desire it. The justices and barons 
have power to cause the case submitted to them to be sent back and 
amended. The judge at the trial has authority to reserve, not only 
questions of law raised by the evidence, but also questions of law which 
arise upon the record. The court generally sits in the Exchequer 
Chamber. 



11 & 12 VICTORIA, Cap. 42. 

An Act to facilitate the performance of the duties of Justices of the peace 
out of sessions vdthin England and Wales vnth respect to persons 
charged with indictable offences, — August 14, 1848* 

Whereas it would conduce much to the improvement of the adminis- 
tration of criminal justice within England and Wales if the several sta- 
tates and parts of statutes relating to the duties of her Majesty's justices 
of the peace therein with respect to persons charged with indictable 
offences were consolidated, with such additions and alterations as may be 
deemed necessary, and that such duties should be clearly defined by posi- 
tive enactment : Be it therefore declared and enacted by the queen's 
most excellent Majesty, by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present Parliament assem- 
bled, and by the authority of the same, that in all oases where a charge 
or complaint (A.) shall be made before any one or more of her Majesty's 
justices of the peace for any county, riding, division, liberty, city, 
borough, or place within England or Wales, that any person has com- 
mitted or is suspected to have committed any treason, felony, or indicta- 
ble misdemeanor, or other indictable offence whatsoever, within the limits 
of the jurisdiction of such justice or justices of the peace, or that any 
person guilty or suspected to be guilty of having committed any such 
crime or offence elsewhere out of the jurisdiction of such justice or jus- 
tices is residing or being or is suspected to reside or be within the limits 
of the jurisdiction of such justice or justices, then and in every «. ^^^ ^ 
such case, if the *person so charged or complained against shall t. J 
not then be in custody, it shall be lawful for such justice or justices of 
the peace to issue his or their warrant (B.) to apprehend such person, and 
to cause him to be brought before such justice or justices, or any ot^er 
justice or justices for the same county, riding, division, liberty, city, 
borough, or place, to answer to such charge or complaint, and to be further 
dealt with according to law : Provided always, that in all cases it shall be 
lawful for such justice or justices to whom such charge or complaint 
shall be preferred, if he or they shall so think fit, instead of issuing in 

March, 1864 ^20 ' 
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the first instance his or their warrant to appreheod the person so charged 
or complained against, to issue his or their summons (C.) directed to such 
person, requiring him to appear before the said justice or justices at a 
time and place to be therein mentioned, or before such other justice or 
justices of the same county, riding, division, liberty, city, borough, or 
place as may then be there ; and if after being served with such sum- 
mons in manner hereinafter mentioned he shall fail to appear at such 
time and place, in obedience to such summons, then, and in every such, 
case, the said justice or justices, or any other justice or justices of the 
peace for the same county, riding, division, liberty, city, borough, or 
place, may issue his or their warrant (D.) to apprehend such person so 
charged or complained against, and cause such person to be brought before 
him or them, or before some other justice or justices of the peace for the 
same county, riding, division, liberty, city, borough, or place, to answer 
to the said charge or complaint, and to be further dealt with according 
to law : Provided nevertheless, that nothing herein contained shall pre- 
vent any justice or justices of the peace from issuing the warrant herein- 
before first mentioned at any time before or after the time mentioned in 
such summons for the appearance of the said accused party. 

2. And be it enacted, that in all cases of indictable crimes or offences 
of any kind or nature whatsoever committed on the high seas, or in any 
creek, harbour, haven, or other place in which the admiralty of England 
have or claim to have jurisdiction, and in all cases of crimes or offences 
r *Q^ 1 committed on land beyond the seas, for which ^indictment may 
L J legally be preferred in any place within England or Wales, it 
shall be lawful for any one or more of her Majesty's justices of the peace 
for any county, riding, division, liberty, city, borough, or place within 
England or Wales in which any person charged with having committed 
or with being suspected to have committed any such crime or offence 
shall reside or be, or shall be supposed or suspected to reside or be, to 
issue his or their warrant (E.) to apprehend the person so charged, and 
to cause him to be brought before him or them, or some other justice or 
justices of the peace for the same county, riding, division, liberty, city, 
borough, or place, to answer to the said charges, and to be further de^t 
with according to law. 

3. And be it enacted, that where any indictment shall be found by 
the Grand Jury in any Court of Oyer and Terminer or General Gaol 
Delivery, or in any Court of General or Quarter Sessions of the Peace, 
against any person who shall then be at large, and whether such person 
shall have been bound by any recognizance- to appear to answer to the 
same or not, the person who shall act as clerk of the indictments at such 
Court of Oyer and Terminer or Gaol Delivery, or as clerk of the peace 
at such sessions, at which the said indictment shall be found, shall at 
any time afterwards, after the end of the Sessions of Oyer and Terminer 
or Gaol Delivery or Sessions of the Peace at which such indictment shall 
have been found, upon application of the prosecutor, or of any person on 
his behalf, and on payment of a fee of one shilling, if such person shall 
not have already appeared and pleaded to such indictment, grant unto 
such prosecutor or person a certificate (F.) of such indictment having 
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been found; and upon prodaotion of such certificate to any justice or jus- 
tices of the peace for any countji riding, division, liberty, city, borough, 
or place in which the offence shall in such indictment be alleged to have 
been committed, or in which the person indicted in and by such indict- 
ment shall reside or be, or be supposed or suspected to reside or be, it 
shall be lawful for such justice or justices, and he and they are hereby 
required, to issue his or their warrant (G.) to apprehend such person so 
indicted, and to *cause him to be brought before such justice or ^ ^^, -. 
justices, or any other justice or justices for the same county, rid- L -I 
ing, division, liberty, city, borough, or place, to be dealt with according 
to law, and afterwards, if such person be thereupon apprehended and 
brought before any such justice or justices, such justice or justices, upon 
its being proved upon oath or affirmation before him or them that the 
person so apprehended is the same person who is charged and named in 
such indictment, shall, without further inquiry or examination, commit 
(H.) him for trial, or admit him to bail, in manner herein-after mention- 
ed ; or if such person so indicted shall be confined in any gaol or prison 
for any other offence than that charged in the said indictment, at the time 
of such application, and production of the said certificate to such justice 
or justices as aforesaid, it shall be lawful for such justice or justices, and 
he and they are hereby required, upon it being proved before him or them 
upon oath or affirmation that the person so indicted and the person so 
confined in prison are one and the same person, to issue his or their war- 
rant (I.) directed to the gaoler or keeper of the gaol or prison in which 
the person so indicted shall then be confined as aforesaid, commanding 
him to detain such person in his custody until by her Majesty's writ of 
habeas corpus he shall be removed therefrom, for the purpose of being 
tried upon the said indictment, or until he shall otherwise be removed or 
discharged out of his custody by due course of law. 

4. And be it enacted, that it shall be lawful for any justice or justices 
of the peace to grant or issue any warrant as aforesaid or any search war- 
rant on a Sunday as well as on any other day. 

5. And be it enacted, that in cases where a justice of the peace for any 
county, riding, division, liberty, city, borough, or place shall be also jus- 
tice of the peace for a county, riding, division, liberty, city, borough, or 
place next adjoining thereto or surrounded thereby, it shall and may be 
lawful for such justice of the peace to act as such justice for the one 
county, riding, division, liberty, city, borough, or other place whilst he 
is residing or happens to be in the other such county, riding, division, 
liberty, city, borough, or other place, in *all matters and things r »qc -i 
hereinbefore or hereafter in this act mentioned ; and that all such ^ -I 
acts of such justice, and the acts of any constable or other officer in obe- 
dience thereto, shall be as valid, good, and effectual in the law to all 
intents and purposes as if such justice at the time he shall so act as afore- 
said were in the county, riding, division, liberty, city, borough, or other 
place for which he shall so act; and all constables and other officers for 
the county, riding, division, liberty, city, borough, or place for which 
such justice shall so act as aforesaid, are hereby authorized and required 
to obey the warrants, orders, directions, act or acts of such justice which 
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in that behalf shall be granted, ^ven, or done, and to do and perform 
their several offices and duties in respect thereof, under the pains and 
penalties to which any constable or other officer may be liable for a neg- 
lect of duty ; and any such constable or other peace officer, or any other 
person, apprehending or taking into custody any person offending against 
law, and whom he lawfully may and ought to apprehend or take into 
custody, by virtue of his office or otherwise, in any such county, riding, 
division, liberty, city, borough, or place, may lawfully take and convey 
such person so apprehended and taken as aforesaid to and before any such 
justice of the peace for such county, riding, division, liberty, city, bo- 
rough, or place, whilst such justice shall be in such adjoining county, 
riding, division, liberty, city, borough, or place as aforesaid, and the said 
constables and other peace officers, and all such other persons as aforesaid, 
are hereby authorized and required in all such cases so to act in all things 
as if the said justice of the peaop were within the .said county, riding, di- 
vision, liberty, city, borough, or place for which he shall so act. 

6. And be it enacted, that it shall be lawful for any justice or justices 
of the peace acting for any county at large, or for any riding or division 
of such county, to act as such at any place within any city, town, or other 
precinct, being a county of itself, or otherwise having exclusive jurisdiction, 
and situated within, surrounded by, or adjoining to any such county, rid- 
ing, or division respectively, and that all and every such act and acts, 
r *Qfi 1 ni*t*6rs and things, to be so done by such justice or justices 
L -I *within such city, town, or precinct, as justice or justices for such 
county, riding, or division respectively, shall be as valid and effectual in 
law as if the same had been done within such county, riding, or division 
respectively, to all intents and purposes whatsoever: Provided always, 
that nothing in this act contained shall extend to give power to the jus- 
tices of the peace for any county, riding, or division, not being also jus- 
tices for such city, town, or other precinct, and not having authority as 
justice of the peace therein, or any constable or other officer acting under 
them, to act or intermeddle in any matters or things arising within any 
such city, town, or precinct, in any manner whatsoever. 

7. And whereas doubts have arisen whether the powers given to jus- 
tices by an act passed in the session of parliament held in the second and 
third years of the reign of her present Majesty, intituled. An Act /or the 
better Administration of Justice in detached Parts of Counties^ are ap- 
plicable to cases of summary jurisdiction and to acts merely ministerial : 
Be it hereby declared and enacted, that all the acts of any justice or jus- 
tices, and of any constable or officer in obedience thereto, shall be as good 
in relation to any detached part of any county which is surrounded in 
whole or in part by the county for which such justice or justices acts or 
act, as if the same were to all intents and purposes part of the said 
county ] and all constables and other officers of such detached part are 
hereby required to obey the warrants, orders, and acts of such justice or 
justices, and to perform their several duties in respect thereof, under the 
pains and penalties to which any constable or other officer may be liable 
for a neglect of duty. 

8. And be it enacted, that in all cases where a charge or complaint 



11 & 12 yioT. OAP. 42. 57 

for any indictable offence shall be made before snch justice or justices as 
aforesaid, if it be intended to issue a warrant in the first instance against 
the party or parties so charged^ an information and complaint thereof (A.) 
in writings on the oath or affirmation of the informant or of some witness 
or witnesses in that behalf, shall be laid before such justice or justices : 
Provided always, that in all cases where it is intended to issue a summons 
instead of a warrant in the first ^instance, it shall not be neces- r 1^)7 -i 
sary that such information and complaint shall be in writing, or L -J 
be sworn to or affirmed in manner aforesaid, but in every such case such 
information and complaint may be by parol merely, and without any oath 
or affirmation whatsoever to support or substantiate the same : Provided 
also, that no objection shall be taken or allowed to any such information 
or complaint for any alleged defect therein in substance or in form, or for 
any variance between it and the evidence adduced on the part of the pro- 
secution before the justice or justices who shall take the examination of 
the witnesses in that behalf, as herein-after mentioned. 

9. And be it enacted, that upon such information and complaint being 
80 laid as aforesaid the justice or justices receiving the same may, if he 
or they shall think fit, issue his or their summons or warrant respectively 
as hereinbefore is directed to cause the person charged as aforesaid to 
be and appear before him or them, or any other justice or justices of 
the peace for the same county, riding, division, liberty, city, borough, or 
place, to be dealt with according to law; and every such summons (C.) 
shall be directed to the party so charged in and by such information, and 
shall state shortly the matter of such information, and shall require the 
party to whom it is so directed to be and appear at a certain time and 
place therein mentioned before the justice who shall issue such sum- 
mons, or before snch other justice or justices of the peace of the same 
county, riding, division, liberty, city, borough, or place as may then be 
there, to answer to the said charge, and to be further dealt with accord- 
ing to law; and every such summons shall be served by a constable or 
other peace officer upon the person to whom it is so directed by deliver- 
ing the same to the party personally, or if he cannot conveniently be 
met with, then by leaving the same with some person for him at his last 
or most usual place of abode ] and the constable or other peace officer 
who shall have served the same in manner aforesaid shall attend at the 
time and place and before the justices in the said summons mentioned, 
to depose, if necessary, to the service of such summons; and if the 
person so served shall not be and appear before the justice or justices 
at the ^time and place mentioned in such summons, in obedi- r^Qo-i 
ence to the same, then it shall be lawful for such justice or jus- I- J 
tices to issue his or their warrant (D.) for apprehending the party so 
summoned, and bringing him before such justice or justices, or some 
other justice or justices of the peace for the same county, riding, divi- 
sion, liberty, city, borough, or place, to answer the charge in the said 
information and complaint mentioned, and to be further dealt with 
according to law : Provided always, that no objection shall be taken or 
allowed to any such summons or warrant for any alleged defect therein 
in substance or in form^ or for any variance between it and the evidence 
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adduced on the part of the prosecution before the justice or justices who 
shall take the examination of the witnesses in that behalf, as hereinafter 
mentioned ; but if any such variance shall appear to such justice or jus- 
tices to be such that the party charged has been thereby deceived or mis- 
led, it shall be lawful for such justice or justices, at the request of the 
party so charged, to adjourn the hearing of the case to some future day, 
and in the meantime to remand the party so charged, or admit him to 
bail, in manner hereinafter mentioned. 

10. And be it declared and enacted, that every warrant (B.) hereafter 
to be issued by any justice or justices of the peace to apprehend any 
person charged with any indictable offence shall be under the hand and 
seal or hands and seals of the justice or justices issuing the same, and 
may be directed either to any constable or other person by name, or 
generally to the constable of the parish or other district within which 
the same is to be executed, without naming him, or to such constable and 
all other constables or peace officers in the county or other district within 
which the justice or justices issuing such warrant has or have jurisdic- 
tion, or generally to all the constables or peace officers within such last- 
mentioned county or district, and it shall state shortly the offence on 
which it is founded, and shall name or otherwise describe the offender ; 
and it shall order the person or persons to whom it is directed to appre- 
hend the offender, and bring him before the justice or justices issuing 
the said warrant, or before some other justice or justices of the peace 
for the same county, riding, division, liberty, city, borough, or place, to 
r *QQ 1 *^swer to *the charge contained in the said information, and to 
L J be further dealt with according to law; and it shall not be ne- 
cessary to make such warrant returnable at any particular time, but the 
same may remain in force until it shall be executed ; and such warrant 
may be executed by apprehending the offender at any place within the 
county, riding, division, liberty, city, borough, or place within which the 
justice or justices issuing the same shall have juris'diotion, or in case of 
fresh pursuit at any place in the next adjoining county or place, and 
within seven miles of the border of such first-mentioned county, riding, 
division, liberty, city, borough, or place, without having such warrant 
backed as hereinafter mentioned ; and in all cases where such warrant 
shall be directed to all constables or other peace officers within the 
county or other district within which the justice or justices issuing the 
same shall have jurisdiction, it shall be lawful for any constable, head- 
borough, tithingman, borsholder, or other peace officer for any parish, 
township, hamlet, or place within such county or district, to execute the 
said warrant within any parish, township, hamlet, or place situate within 
the jurisdiction for which such justice or justices shall have acted when 
he or they granted such warrant, in like manner as if such warrant were 
directed specially to such constable by name, and notwithstanding the 
place in which such warrant shall be executed shall not be within the 
parish, township, hamlet, or place for which he shall be such constable, 
headborough, tithingman, borsholder, or other peace officer : Provided 
always, that no objection shall be taken or allowed to any such warrant 
for any defect therein in substance or in form, or for any variance 
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between it and the evidence addaced on the part of the prosecution 
before the justice or justices who shall take the examinations of the 
witnesses in that behalf, as hereinafter mentioned ; but if any such vari- 
ance shall appear to such justice or justices to be such that the party 
charged has been thereby deceived or misled, it shall be lawful for such 
justice or justices, at the request of the party so charged, to adjourn the 
bearing of the case to some future day, and in the meantime to remand 
the party so charged, or to admit him to bail, in manner hereinafter 
mentioned. 

*11. And be it enacted, that if the person against whom any r«iAA-| 
such warrant shall be issued as aforesaid shall not be found ^ J 
within the jurisdiction of the justice or justices by whom the same 
shall be issued, or if he shall escape, go into, reside, or be, or be sup. 
posed or suspected to be, in any place in England or Wales, out of the 
jurisdiction of the justice issuing such warrant, it shall and may be law- 
ful for any justice of the peace for the county or place into which such 
person shall so escape or go, or in which he shall reside or be, or be sup- 
posed or suspected to be, upon proof alone being made on oath of the 
handwriting of the justice making such warrant, to make an indorse- 
ment (K.) on such warrant, signed with his name, authorizing the exe- 
cution of such warrant within the jurisdiction of the justice making 
such indorsement, and which indorsement shall be sufficient authority to 
the person bringing such warrant, and to all other persons to whom the 
same was originally directed, and also to all constables and other peace 
officers of the county or place where such warrant shall be so indorsed, 
to execute the same in such other county or place, and to carry the per- 
son against whom such warrant shall have issued, when apprehended, 
before the justice and justices of the peace who first issued the said 
warrant, or before some other justice or justices of the peace in and for 
the same county, riding, division, city, liberty, borough, or place, or 
before some justice or justices of the county, riding, division, liberty, 
city, borough, or place where the offence in the said warrant mentioned 
appears to have been committed : Provided always, that if the prosecu- 
tor, or any of the witnesses upon the part of the prosecution, shall then 
be in the county or place where such person shall have been so appre- 
hended, the constable or other person or persons who shall have so appre- 
hended such person may, if so directed by the justice backing such war- 
rant, take and convey him before the justice who shall have so backed 
the said warrant, or before some other justice or justices of the same 
county or place ; and the said justice or justices may thereupon take 
the examinations of such prosecutor or witnesses, and proceed in every 
respect in manner hereinafter directed with respect to persons charged 
before a justice or *justices of the peace with an offence alleged r:|cin-i-i 
to have been committed in another county or place than that in L -i 
which such persons have been apprehended. 

12. And be it enacted, that if any person against whom a warrant 
shall be issued in any county, riding, division, liberty, city, borough, or 
place in England or Wales, by any justice of the peace, or by any judge 
of her Majesty's Court of Queen's Bench, or justice of Oyer and Termi- 
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Der or Gaol Delivery, for any indictable offence against the laws of that 
part of the United Kingdom^ shall escape, go into, reside, or be, or be 
supposed or ^spected to be, in any county or place in that part of the 
United Kingdom called Ireland, or if any person against whom a war- 
rant shall be issued in any county or place in Ireland, by any justice of 
the peace, or by any judge of her Majesty's Court of Queen's Bench 
there, or any justice of Oyer and Terminer or Q-aol Delivery, for any 
crime or offence against the laws of that part of the United Kingdom, 
shall escape, go into, reside, or be, or be supposed or suspected to be^ in 
any county, riding, division, liberty, city, borough, or place in that part 
of the United Kingdom called England or Wales, it shall and may be 
lawful for any justice of the peace in and for the county or place into 
which such person shall escape or go, or where he shall reside or be^ or 
be supposed or suspected to be, to indorse (K.) such warrant in manner 
hereinbefore mentioned, or to the like effect, and which warrant so 
indorsed shall be a sufficient authority to the person or persons bringing 
such warrant, and to all persons to whom such warrant was originally 
directed, and also to all constables or other peace officers of the county 
or place where such warrant shall be so indorsed, to execute the said 
warrant in the county or place where the justice so indorsing it shall 
have jurisdiction, by apprehending the person against whom such war- 
rant shall have been granted, and to convey him before the justice or 
justices who granted the same, or before some other justice or justices of 
the peace in and for the same county or place, and which said justice or 
justices before whom he shall be so brought shall thereupon proceed in 
such manner as if the said person had been apprehended in the said last- 
mentioned county or place. 

r*1 091 ^^^' '^^^ ^^ ^^ enacted, that if any person against whom a 
L -I warrant shall be issued in any county, riding, division, liberty, 
city, borough, or place in England or Wales, by any justice of the peace, 
or by any judge of her majesty's Court of Queen's Bench, or justices of 
Oyer and Terminer or Gaol Delivery, for any indictable offence, shall 
escape, go into, reside, or be, or be supposed or suspected to be, in any 
of the Isles of Man, Guernsey, Jersey, Alderney, or Sark, it shall be law- 
ful for any officer within the district into which such accused person shaU 
escape or go, or where he shall reside or be, or be supposed or suspected 
to be, who shall have jurisdiction to issue any warrant or process in the 
nature of a warrant for the apprehension of offenders within such dis- 
trict, to indorse (K.) such warrant in the manner hereinbefore mentioned, 
or to the like effect ; or if any person against whom any warrant, or pro- 
cess in the nature of a warrant, shall be issued in any of the Isles afore- 
said, shall escape, go into, reside, or be, or be supposed or suspected to 
be, in any county, riding, division, liberty, city, borough, or place in 
England or Wales, it shall be lawful for any justice of the peace in and 
for the county or place into which such person shall escape or go, or 
where he shall reside or be, or be supposed or suspected to be, to indorse 
(K.) such warrant or process in manner hereinbefore mentioned, and 
every such warrant or process, so indorsed, shall be a sufficient authority 
to the person or persons bringing the same, and to all persons to whom 
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the same respectively was originally directed^ and also to all constables 
and peace officers in the county, district, or jurisdiction within which such 
warrant or process shall be so indorsed, to execute the same within the 
county, district, or place where the justice or officer indorsing the same 
has jorisdiction,^and to convey such o£fender, when apprehended, into the 
eoanty or district wherein the justice or person who issued such warrant 
or process shall have jurisdiction, and carry him before such justice or 
person, or before some other justice or person within the same county or 
district who shall have jurisdiction to commit such o£fender to prison for 
trial, and such justice or person may thereupon proceed in such and the 
same manner as if the said o£fender had been apprehended within his 
jurisdiction. 

^14. And be it declared and enacted, that if any person against pie|no-i 
whom a warrant shall be issued by any justice of the peace for I- -I 
any county or place within England or Wales or Ireland, or by any 
judge of her Majesty's Court of Queen's Bench or justice of Oyer and 
Terminer or Gaol Delivery in England or Ireland, for any crime or 
offence against the laws of those parts respectively of the United King- 
dom of Great Britain and Ireland, shall escape, go into, reside, or be, or 
be supposed or suspected to be, in any place in that part of the said 
United Kingdom called Scotland, it shall be lawful for the sheriff or 
steward depute or substitute, or any justice of the peace of the county or 
place where such person or persons shall go into, reside, or be, or be 
supposed or suspected to be, to indorse (K.) the said warrant in manner 
hereinbefore mentioned, or to the like effect, which warrant so indorsed 
shall be a sufficient authority to the person or persons bringing such war- 
rant, and to all persons to whom such warrant was originally directed, 
and also to all sheriffs officers, stewards officers, constables, and other 
peace officers of the county or place where such warrant shall be so in- 
dorsed, to execute the same within the county or place where it shall 
have been so indorsed, by apprehending the person against whom such 
warrant shall have been granted, and to convey him into the county or 
place in England, Wales, or Ireland, where the justice or justices who 
first issued the said warrant shall have jurisdiction in that behalf, and to 
carry him before such justice or justices, or before any other justice or 
justices of the peace of and for the same county or place, to be there 
dealt with according to law, and which said justice or justices are hereby 
authorized and required thereupon to proceed in such and the same man- 
ner as if the said offender had been apprehended within his or their juris- 
diction. 

15. And be it enacted, that if any person against whom a warrant 
shall be issued by the lord justice general, lord chief justice clerk, or 
any of the lords commissioners of justiciary, or by any sheriff or steward 
depute or substitute, or justice of the peace, of that part of the United 
Kingdom of Great Britain and Ireland called Scotland, for any crime or 
offence against the laws of that part of the United Kingdom, shall escape, 
go into, reside, or be, *or shall be supposed or suspected to be, rju^Q^-i 
in any county or place in England or in Ireland, it shall be lawful ^ J 
for any justice of the peace in and for the county or place into which 
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such person shall escape or go, or where he shall reside or be, or sliall 
be supposed or suspected to be, to indorse (K.) the said warrant in man- 
ner hereinbefore mentioned, and which said warrant so indorsed shall be 
a sufficient authority to the person or persons bringing the same, and 
to all persons to whom the same was originally directed, and also to all 
constables and other peace officers of the county or place where the jus- 
tice so indorsing such warrant shall have jurisdiction, to execute the said 
warrant in the county or place where it is so indorsed, by apprehending 
the person against whom such warrant shall have been granted, and to 
convey him into the county or place in Scotland next adjoining to that 
part of the United Ejngdom cfdled England, and carry him before the 
sheriff or steward depute or substitute, or one of the justices of the peace, 
of such county or place, and which said sheriff, steward depute or substi- 
tute, or justice of the peace, is hereby authorised and required thereupon 
to proceed in such and the same manner, according to the rules and prac- 
tice of the law of Scotland, as if the said offender had been apprehend ed 
within such county or place in Scotland last aforesaid. 

16. And be it enacted, that if it shall be made to appear to any jus- 
tice of the peace, by the oath or affirmation of any credible person, that 
any person within the jurisdiction of such justice is likely to give mate- 
rial evidence for the prosecution, and will not voluntarily appear for the 
purpose of being examined as a witness at the time and place appointed 
for the examination of the witnesses against the accused, such justice 
may and is hereby required to issue his summons (L. 1) to such person, 
under his hand and seal, requiring him to be and appear at a time and 
place mentioned in such summons before the said justice, or before such 
other justice or justices of the peace for the same county, riding, divi- 
sion, liberty, city, borough, or place as shall then be there, to testify 
what he shall know concerning the charge made against such accused 
party; and if any person so summoned shall neglect or refuse to appear 
at the time and place appointed by the said summons, and no just excuse 
r*10^n *8hall be offered for such neglect or refusal, then (after proof 
■- -> upon oath or affirmation o*f such summons having been served 
upon such person, either personally or by leaving the same for him with 
some person at his last or most usual place of abode,) it shall be lawful 
for the justice or justices before whom such person should have appeared 
to issue a warrant (L. 2) under his or their hands and seals to bring and 
have such person at a time and place to be therein mentioned before the 
justice who issued the said summons, or before such other justice or jus- 
tices of the peace for the same county, riding, division, liberty, city, 
borough, or place as shall then be there, to testify as aforesaid, and 
which said warrant may, if necessary, be backed as hereinbefore is men- 
tioned, in order to its being executed out of the jurisdiction of the justice 
who shall have issued the same; or if such justice shall be satisfied by 
evidence upon oath or affirmation that it is probable that such person will 
not attend to give evidence without being compelled so to do, then, 
instead of issuing such summons, it shall be lawful for him to issue his 
warrant (L. 3) in the first instance, and which, if necessary, may be 
backed as aforesaid; and if on the appearance of such person so sum- 
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i&oiied before tbe said last mentioned jostioe or justices, either in obedi- 
ence to tbe said summons or upon being brought before him or them by 
virtne of the said warrant, such person shall refuse to be examined upon 
oath or affirmation concerning the premises, or shall refuse to take such 
oath or affirmation, or having taken such oath or affirmation, shall refuse 
to answer such questions concerning the premises as shall then be put to 
him^ without offering any just excuse for such refusal, any justice of the 
peace then present, and having there jurisdiction, may by warrant (L. 
4) Tmder his hand and seal commit the person so refusing to the common 
gaol or house of correction for the county, riding, division, liberty, city, 
borough, or place where such person so refusing shall then be, there to 
remain, and be imprisoned for any time not exceeding seven days, unless 
he shall in the meantime consent to be examined and to answer concern- 
ing the premises. 

17. And be it enacted, that in all cases where any person shall appear 
or be brought before any *justice or justices of the peace charged r^-ino-i 
with any indictable offence, whether committed in England or L J 
Wales, or upon the high seas, or on land beyond the sea, or wheth^ 
such person appearvoluntarily upon summons or have been apprehended, 
with or without warrant, or be in custody for the same or any other 
offence, such justice or justices, before he or they shall commit such ac- 
cused person to prison for trial, or before he or they shall admit him to 
bail, shall, in the presence of such accused person, who shall be at liberty 
to pat questions to any witness produced against him, take the statement 
(M.) on oath or affirmation of those who shall know the facts and cir- 
cumstances of the case, and shall put the same into writing, and such 
depositions shall be read over to and signed respectively by the witnesses 
who shall have been so examined, and shall be signed also by the justice 
or justices taking the same; and the justice or justices before whom any 
such witness shall appear to be examined as aforesaid shall, before such 
witness is examined, administer to such witness the usual oath or affir- 
mation, which such justice or justices shall have full power and authority 
to do ; and if upon the trial of the person so accused as first aforesaid it 
shall be proved, by the oath or affirmation of any credible witness, that 
any person whose deposition shall have been taken as aforesaid is dead, 
or so ill as not to be able to travel, and if also it be proved that such 
deposition was taken in the presence of the person so accused, and that 
he or his counsel or attorney had a full opportunity of cross-examining 
the witness, then, if such deposition purport to be signed by the justice 
by or before whom the same purports to have been taken, it shall be 
lawful to read such deposition as evidence in such prosecution, without 
further proof thereof, unless it shall be proved that such deposition was 
not in fact signed by the justice purporting to sign the same. 

18. And be it enacted, that after the examinations of all tbe witnesses 
on the part of the prosecution as aforesaid shall have been completed, the 
justice of the peace or one of the justices by or before whom such exami- 
nation shall have been so completed as aforesaid shall, without requiring 
the attendance of the witnesses, read or cause to be read to. the accused 
the depositions taken against *him, and shall say to him these r«i qy*] 
WordS; or words to the like effect: " Having heard the evidence, L J 
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do you wish to say any thing in answer to the charge ? you are not 
obliged to say any thing unless you desire to do so^ but whatever yon 
say will be taken down in writing, and may be given in evidence against 
you upon your trial /' and whatever the prisoner shall then say in answer 
thereto shall be taken down in writing (N.), and read over to him, and 
shall be signed by the said justice or justices, and kept with the deposi- 
tions of the witnesses, and shall be transmitted with them as hereinafter 
mentioned; and afterwards upon the trial of the said accused person the 
same may, if necessary, be given in evidence against him, without further 
proof thereof, unless it shall be proved that the justice or justices pur- 
porting to sign the same did not in fact sign the same : Provided always, 
that the said justice or justices before such accused person shall make 
any statement shall state to him, and give him clearly to understand, 
that he has nothing to hope from any promise of favour, and nothing to 
fear from any threat which may have been holden out to him to induce 
him to make any admission or confessioQ of his guilt, but that whatever 
he shall then say may be given in evidence against him upon his trial, 
notwithstanding such promise or threat: Provided nevertheless, that 
nothing herein enacted or contained shall prevent the prosecutor in any 
case from giving in evidence any admission or confession or other state- 
ment of the person accused or charged, made at any time which by law, 
would be admissible as evidence against such person. 

19. And be it declared and enacted, that the room or building in 
which such justice or justices shall take such examinations and state- 
ment as aforesaid shall not be deemed an open court for that purpose ; 
and it shall be lawful for such justice or justices, in his or their discre- 
tion, to order that no person shall have access to or be or remain in such 
room or building without the consent or permission of such justice or jus- 
tices, \ if it appear to him or them that the ends of justice will be best 
answered by so doing. 

20. And be it enacted, that it shall be lawful for the justice or justices 
r*1081 ^^^^^^ whom any such witness *shall be examined as aforesaid, to 
"- J bind by recognizance (0. 1) the prosecutor and every such wit- 
ness to appear at the next Court of Oyer and Terminer or Gaol Delivery, 
or Superior Court of a County Palatine, or Court of General or Quarter 
Sessions of the Peace, at which the accused is to be tried, then and there 
to prosecute, or to prosecute and give evidence, or to give evidence, as 
the case may be, against the party accused; which said recognizance 
shall particularly specify the profession, art, mystery, or trade of every 
such person entering into or acknowledging the same, together with his 
christian and surname, and the parish, township, or place of his resi- 
dence ; and if his residence be in a city, town, or borough, the recogni- 
zance shall also particularly specify the name of the street, and the 
number (if any) of the house in which he resides, and whether he is 
owner or tenant thereof or a lodger therein ; and the said recognizance 
being duly acknowledged by the person so entering into the same, shall 
be subscribed by the justice or justices before whom the same shall be 
acknowledged, and^a notice (0. 2) thereof, signed by the said justice or 
justices, shall at the same time be given to the person bound thereby; 
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and the several recognizances so talcen, together with the written infor- 
mation (if any); the depositions, the statement of the accased, and the 
recognizance of bail (if any) in every such case, shall be delivered by the 
said justice or justices, or he or they shall cause the same to be delivered 
to the proper officer of the court in which the trial is to be had, before or 
at the opening of the said court on the first day of the sitting thereof, or 
at snch other time as the judge, recorder, or justice who is to preside in 
such court at the said trial shall order and appoint : Provided always, 
that if any such witness shall refuse to enter into or acknowledge such 
recognizance as aforesaid, it shall be lawful for such justice or justices of 
the peace, by his or their warrant (P. 1), to commit him to the county 
gaol or house of correction for the county, riding, division, liberty, city, 
borough, or place in which the accused party is to be tried, there to be 
imprisoned and safely kept until after the trial of such accused party, 
unless in the meantime such witness shall duly enter into such recogni- 
zance as '^'aforesaid before some one justice of the peace for the r:|cinQ-i 
county, riding, division, liberty, city, borough, or place in which L -^ 
such gdol or house of correction shall be situate : Provided nevertheless, 
that if afterwards, from want of sufficient evidence in that behalf or other 
cause, the justice or justices before whom such accused party shall have 
been brought, shall not commit him or hold him to bail for the offence 
with which he is charged, it shall be lawful for such justice or justices, 
or any other justice or justices of the same county, riding, division, 
liberty, city, borough, or place, by his or their order (P. 2) in that be- 
half, to order and direct the keeper of such common gaol or house of 
correction where such witness shall be so in custody, to discharge him 
from the same, and such keeper shall thereupon forthwith discharge him 
accordingly. 

21. And be it enacted, that if, from the absence of witnesses, or from 
any other reasonable cause, it shall become necessary or advisable to 
defer the examination or further examination of the witnesses for any 
time, it shall be lawful to and for the justice or justices before whom the 
accused shall appear or be brought, by his or their warrant (Q. 1), from 
time to time to remand the party accused for such time as by such jus- 
tice or justices in their discretion shall be deemed reasonable, not exceed- 
ing eight clear days, to the common gaol or house of correction, or other 
prison, lock-up house, or 'place of security in the county, riding, division, 
liberty, city, borough, or place for which such justice or justices shall then 
be acting ; or if the remand be for a time not exceeding three clear days, it 
shall be lawful for such justice or justices verbally to order the constable 
or other person in whose custody such party accused may then be, or any 
other constable or person to be named by the said justice 6r justices in 
that behalf, to continue or keep such party accused in his custody, and to 
bring him before the same or such other justice or justices as shall be there 
acting at the time appointed for continuing such examination : Provided 
always, that any such justice or justices may order such accused party to 
be brought before him or them, or before any other justice or justices of 
the peace for the same county, riding, division, liberty, city, borough, or 
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r*1101 P^^^9 ^^ ^^J ^^^^ before ^dbie expiration of the time for which 
L J Buoh accused party shall be so remanded, and the gaoler or officer 
in whose custody he shall then be shall duly obey such order : Provided 
also^ that, instead of detaining the accused party in custody during the 
period for which he shall be so remanded, any one justice of the peace 
before whom such accused party shall so appear or be brought as afore- 
saidj may discharge him, upon his entering into a recognizance (Q. 2, 3), 
with or without a surety or sureties, at the discretion of such justice, 
conditioned for his appearance at the time and place appointed for the 
continuance of such examination ; and if such accused party shall not 
afterwards appear at the time and place mentioned in such recognizance, 
then the said justice, or any other justice of the peace who may then and 
there be present, upon certifying (Q. 4) on the back of the recognizance 
the non-appearance of such accused party, may transmit such recogni- 
zance to the clerk of the peace of the county, riding, division, liberty, 
city, borough, or place within which such recognizance shall have been 
taken, to be proceeded upon in like manner as other recognizances, and 
such certificate shall be deemed sufficient prim^ facie evidence of such 
non-appearance of the said accused party. 

22. And whereas it often happens that a person is charged before a 
justice of the peace with an offence alleged to have been committed in 
another county or place than that in which such person has been appre- 
hended or in which such justice has jurisdiction, and it is necessary to 
make provision as to the manner of taking the examinations of the wit- 
nesses, and of committing the party accused, or admitting him to bail in 
such a case; be it therefore enacted, that whenever a person shall appear 
or shall be brought before a justice or justices of the peace in the county, 
riding, division, liberty, city, borough, or place wherein such justice or 
justices shall have jurisdiction, charged with an offence alleged to have 
been committed by him in any county or place within England or Wales 
wherein such justice or justices shall not have jurisdiction, it shall be 
lawful for such justice or justices, and he and they are hereby required 
to examine such witnesses, and receive such evidence in proof of such 
Rlll'l ^^^S^ ^^ shBll be produced before him or *them, within his or 
>- -I their jurisdiction; and if in his or their opinion such testimony 
and evidence shall be sufficient proof of the charge made against such 
accused party, such justice or justices shall thereupon commit him to 
the common gaol or house of correction for the county, riding, division, 
liberty, city, borough, or place where the offence is alleged to have been 
committed, or shall admit him to bail, as hereinafter mentioned, and shall 
bind over the prosecutor (if he have appeared before him or them) and 
the witnesses by recognizance accordingly, as is hereinbefore mentioned; 
but if such testimony and evidence shall not in the opinion of such jus- 
tice or justices be sufficient to put the accused party upon his trial for 
the offence with which he is so charged, then such justice or justices 
shall bind over such witnesses as he shall have examined, by recogni- 
zance, to give evidence, as hereinbefore is mentioned, and such justice or 
justices shall, by warrant (E. 1,) under his or their hand and seal or 
hands and seals, order such accused party to be taken before some jus- 
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tice or justices of the peace in and for the ooanty, riding, divisioni 
Hberty, city, borough, or place where and near unto the place where the 
offence is idleged to haye been committed, and shall at the same time 
deliver the information and complaint, and also the depositions and recog- 
nizances so taken bj him or them, to the constable who shall have the 
execution of such last mentioned warrant, to be by him delivered to the 
justice or justices before whom he shall take the accused in obedience to 
the said warrant, and which said depositions and recognizances shall be 
deemed to be taken in the case, and shall be treated to all intents and 
purposes as if they had been taken by or before the said last-mentioned 
justice or justices, and shall, together with such depositions and recogni- 
zances as such last-mentioned justice or justices shall take in the matter 
of such charge against the said accused party, be transmitted to the clerk 
of the court where the said accused party is to be tried, in the manner 
and at the time hereinbefore mentioned, if such accused party shall be 
committed for trial upon the said charge, or shall be admitted to bail; 
and in case such accused party shall be taken before the justice or jus- 
tices last aforesaid by virtue of the said last* mentioned ^warrant, r^-i-ini 
the constable or other person or persons to whom the said war- ^ J 
rant shall have been directed, and who shall have conveyed such accused 
party before such last-mentioned justice or justices, shall be entitled to 
be paid his costs and expenses of oonveyiDg the said accused party before 
the said justice or justices; and upon the said constable or other person 
producing the said accused party before such justice or justices, and 
delivering him into the custody of such person as the said justice or jus- 
tices shall direct or name in that behalf, and upon the said constable 
delivering to the said justice or justices the warrant, information (if any,) 
depositions, and recognizances aforesaid, and proving by oath the hand- 
writing of the justice or justices who shall have subscribed the^ same, 
such justice or justices to whom the said accused party is so produced, 
shall thereupon forthwith ascertain the sum which ought to be paid to 
such constable or other person for conveying such accused party and 
taking him before such justice or justices, as also his reasonable costs 
and expenses of returning, and thereupon such justice or justices shall 
make an order (E>. 2,) upon the treasurer of the county, riding, division, 
or liberty, city, borough, or place, or if such city, borough, or place 
shall be contributory to the county rate of any county, riding, division, 
or liberty, then upon the treasurer of such county, riding, division, or 
liberty respectively to which it is contributory, for payment to such con- 
stable or other person of the sum so ascertained to be payable to him in 
that behalf, and the said treasurer, upon such order being produced to 
him, shall pay the amount to the said constable or other person producing 
the same, or to any person who shall present the same to him for pay- 
ment: Provided always, that if such last-mentioned justice or justices 
shall not think the evidence against such accused party sufficient to put 
him upon his trial, and shall discharge him without holding him to bail, 
every such recognizance so taken by the said first-mentioned justice or 
justices as aforesaid shall be null and void. 

23. And be it enacted, that where any person shall appear or be 
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brought before a justice of tbe peace charged with any felony, or with 
r*imi ^^^ assault with intent to commit any felony, or with any 
L J "attempt to commit any felony, or with obtaining or attempting 
to obtain property by false pretences, or with a misdemeanor in receiving 
property stolen or obtained by false pretences, or with perjury or suborn- 
ation of perjury, or with concealing the birth of a child by secret bury- 
ing or otherwise, or with wilful or indecent exposure of the person, or 
with riot, or with assault in pursuance of a conspiracy to raise wages, or 
assault upon a peace officer in the execution of his duty, or upon any 
person acting in his aid, or with neglect or breach of duty as a peace 
officer, or with any misdemeanor for the prosecution of which the costs 
may be allowed out of the county rate, such justice of the peace may, 
in his discretion, admit such person to bail, upon his procuring and pro- 
ducing such surety or sureties as in the opinion of such justice will be 
sufficient to ensure the appearance of such accused person at the time 
and place when and where he is to be tried for such offence ; and there- 
upon such justice shall take the recognizance (S. 1, 2,) of the said 
accused person and his surety or sureties, conditioned for the appearance 
of such accused person at the time and place of trial, and that he will 
then surrender and take his trial, and not depart the court without leave; 
and in all cases where a person charged with any indictable offence shall 
be committed to prison to take his trial for the same, it shall be lawful, 
at any time afterwards, and before the first day of the sitting or session 
at which he is to be tried, or before the day to which such sitting or ses- 
sion may be adjourned, for the justice or justices of the peace who shall 
have signed the warrant for his commitment, in his or their discretion, 
to admit such accused person to bail in manner aforesaid ; or if such 
committing justice or justices shall be of opinion that for any of the 
offences hereinbefore mentioned the said accused person ought to be ad- 
mitted to bail, he or they shall in such cases, and in all other cases of 
misdemeanors, certify (S. 3) on the back of the warrant of commitment 
his or their consent to such accused party being bailed, stating also the 
amount of bail which ought to be required, it shall be lawful for any 
justice of the peace, attending or being at the gaol or prison where such 
accused party shall be in custody, on production of such certificate, to 
r«11dl ^^^^^ *such accused person to bail in manner aforesaid; or if it 
L -I shall be inconvenient for the surety or sureties in such a case to 
attend at such gaol or prison to join with such accused person in the 
recognizance of bail, then such committing justice or justices may make 
a duplicate of such certificate (S. 4) as aforesaid, and upon the same 
being produced to any justice of the peace for the same county, riding, 
division, liberty, city, borough, or place, it shall be lawful for such last- 
mentioned justice to take the recognizance of the surety or sureties in 
conformity with such certificate, and upon such ;*ecognizance being trans- 
mitted to the keeper of such gaol or prison, and produced, together with 
the certificate on the warrant of commitment as aforesaid to any justice 
of the peace attending or being at such gaol or prison, it shall be lawful 
for such last-mentioned justice thereupon to take the recognizance of 
such accused party, and to order him to be discharged out of custody as 
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to tbat commitment, as hereinafter mentioned; and where any person 
shall be charged before any justice of the peace with any indictable mis« 
demeanor other than those herein-before mentioned, sach justice, after 
taking the examinations in writing as aforesaid, instead of committing 
him to prison for such ofTence, shall admit him to bail in manner afore- 
said, or if he have been committed to prison, and shall apply to any one 
of the yisiting justices of such prison, or to any other justice of the 
peace for the same county, riding, division, liberty, city, borough, or 
place, before the first day of the sitting or session at which he is to be 
tried, or before the day to which such sitting or session may be adjourned, 
to be admitted to bail, such justice shall accordingly admit him to bail 
in manner aforesaid; and in all cases where such accused person in cus- 
tody shall be admitted to bail by a justice of the peace other than the 
committing justice or justices as aforesaid, such justice of the peace so 
admitting him to bail shall forthwith transmit the recognizance or recog- 
nizances of bail to the committing justice or justices, or one of them, to 
be by him or them transmitted, with the examinations, to the proper 
officer : Provided, nevertheless, that no justice or justices of the peace 
shall admit any person to bail for treason, nor shall such person be 
admitted to *bail, except by order of one of her Majesty's sec- p^^ ^ ^-i 
retaries of state, or by her Majesty's Court of Queen's Bench at l- -> 
Westminster, or a judge thereof in vacation : Provided also, that when, 
in cases of misdemeanor, the defendant shall be entitled to a traverse at 
the next assizes or quarter sessions, and shall not be bound to take his 
trial nntil the second assize or sessions, in every snch case the recogni- 
zance (S. 1,) of bail shall be conditioned that he shall appear and plead 
at the next assizes or sessions, and then traverse the indictment, and that 
he shall surrender and take his trial at such second assizes or sessions, 
unless such accused party shall, before he enter into such recognizance, 
choose and consent to take his trial at such first assizes or sessions, in 
which case the recognizance may be in the ordinary form herein-before 
mentioned. 

24. And be it enacted, that in all cases where a justice or justices of 
the peace shall admit to bail any person who shall then be in any prison 
charged with the offence for which he shall be so admitted to bail, such 
justice or justices shall send to or cause to be lodged with the keeper of 
such prison a warrant of deliverance (S. 5,) under his or their hand and 
seal or hands and seals, requiring the said keeper to discharge the person 
so admitted to bail, if he be detained for no other offence, and upon such 
warrant of deliverance being delivered to or lodged with such keeper he 
shall forthwith obey the same. 

25. And be it enacted, that when all the evidence offered upon the 
part of the prosecution against the accused party shall have been heard, 
if the justice or justices of the peace then present shall be of opinion 
that it is not sufficient to put such accused party upon his trial for any 
indictable offence, such justice or justices shall forthwith order such 
accused party, if in custody, to be discharged as to the information then 
under inquiry; but if, in the opinion of such justice or justices, such 
evidence is sufficient to put the accused party upon his trial for an indict- 
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able offenoe, or if the eyidence giyen raise a strong or probable presmnp- 
tion of the guilt of sach accused party, then snob jastioe or jvstiees 
shalli by his or their warrant (T. 1,) commit him to the common gaol or 
ni<11f^1 house of correotion for the county, riding, division, ^liberty, 
L -I city, borough, or place to which by law he may now be commit- 
ted, or, in the case of an indictable offence committed on the high seas, 
or on land beyond the sea, to the common gaol of the county, riding, 
divinon, liberty, city, borough, or place within which such justice or 
justices shall have jurisdiction, to be there safely kept until he shall be 
thence delivered by due course of law, or admit him to bail as herein- 
before mentioned. 

26. And be it enacted, that the oonetable or any of the constables or 
other persons to whom the said warrant of commitment shall be directed 
shall convey such accused person therein named or described to the gaol 
or other prison mentioned in such warrant, and there deliver him, toge- 
ther with such warrant, to the gaoler, keeper, or governor of such gaol 
or prison, who shall thereupon give such constable or other person so 
delivering such prisoner into his custody a receipt (T. 2,) for such pri- 
soner, setting forth the state and condition in which such prisoner was 
when he was delivered into the custody of such gaoler, keeper, or go^ 
vemor; and in all casea where suck constable or other person shall be 
entitled to his costs or expenses for conveying such person to such prison 
as aforesaid, it shall be lawful for the justice or justices who shall hare 
committed the accused party, or for any justice of the peace in and for 
the said county, riding, division, or other place of exclusive jurisdiction 
wherein the offence is aUeged in the said warrant to have been commit- 
ted, to ascertain the sum which ought to be paid to such constable or 
other person for conveying such prisoner to such gaol or prison, and also 
the sum which should reasonably be allowed him for his expenses in 
returning, and thereupon such justice shall make an order (T. 2,) upon 
the treasurer of such county, riding, division, liberty, or place of exclu- 
sive jurisdiction, or if such place of exclusive jurisdiction shall be con- 
tributory to the county rate of any county, riding, or divisioD, then upon 
the treasurer of such county, riding, or division respectively, or, in the 
county of Middlesex, upon the overseers of the poor of the parish or 
place within which the offence is alleged to have been committed, for 
payment to such constable or other person of the sums so ascertained to 
r>i(ii*7*i ^ payable to '''him in that behalf; and the said treasurer or 
L ^^ ^ J overseers, upon such order being produced to him or them respec^ 
lively, shall pay the amount thereof to such constable or other person 
producing the same, or to any person who shall present the same to him 
or them for payment : Provided nevertheless, that if it shall appear to 
the justice or justices by whom any such warrant of commitment against 
such prisoner shall be granted as aforesaid that such prisoner hath money 
anfficient to pay the expenses, or some part thereof, of conveying him to 
such gaol or prison, it shall be lawful for such justice or justices, in his 
or their discretion, to order such money or a sufficient part thereof to be 
applied to such purpose* 

27. And be it enacted, that at any time after all the examinations 
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a&iemd shall have been oonpletedy and before the first day of the assiies 

or sessions or other first sitting of the oonrt at which anj person so oom*- 
■littedf to prison or admitted to bail as aforesaid is to be tried, such per- 
son may require and shall be entitled to have, of and from the officer or 
person having the onstody of the same, copies of the depositions on which 
he shall have been committed or bailed, on payment of a reasonable sum 
for the same, not exceeding at the rate of three halfpence for each folio 
ef ninety words. 

28. ibid be it enacted, that the seyeral forms in the schedule to this 
act contained, or forms to the same or the like effect, shall be deemed 
good, valid, and sufficient in law. 

29. And be it enacted, that any cme of the magistrates appointed oi^ 
hereafter to be appointed to act at any of the police courts of the metro* 
pdis, and sitting at a police court within the Metropolitan Police Dis- 
trict, and every stipendiary magistrate appointed or to be appointed for 
any other city, town, liberty, borough, or place, and sitting at a police 
court or other place appointed in that behalf, shall have full power to do 
alone whatsoever is authorized by this act to. be done by any one or more 
justice or jastices of the peace; and that the several forms in the sche- 
dule to this act contained may be varied, so* far as it may be necessary 
to render them applicable to the police courts aforesaid, or to the court 
Hft other place of sitting *of such stipendiary magistrate ; and r^^iio^ 
that nothing in this act contained shall alter or afiect in any man- ^ J 
ner whatsover any of the powers, provisions, or enactments contained in 
an act passed in the tenth year of the reign of his late Majesty King 
Gteorge the Fourth, intituled An Act for improvvng^ the Police in and 
near the Metropolis, or in an act passed in the third year of tlie reign of 
her present Majesty, intituled An Act for farther improving the Poiice 
in and near the MetropoliSf or in an act passed in the same year of the 
reign of her present Majesty, intituled An Act for reguloHng the PoHce 
Courts in the Metropolis, or in an act passed in the fourth year of the 
reign of her present Majesty, intituled An Act for better defining ike 
Powers of Justices within the jMktropolitan Police District, 

80. And be it enacted, that it shall be lawful for the Lord Mayor of 
the city of London, or for any alderman of the said city, for the time 
being, sitting at the Mansion House or Guildhall Justice Booms in the 
said city, to do alone any act, at either of the said Justice Rooms, which 
by any law now in force, or by any law not containing an express enact- 
ment to the contrary hereafter to be made, is or shall be directed to be 
done by more than one jastice; and that nothing in this act contained 
riiall alter or afiect in any manner whatsoever any of the powers, provi- 
ttOtts, or enactments contaitied in an act passed in the third year of the 
reign of her present Majesty, intituled An Act for regidating the Police 
in the Oitp of London. 

81. And be it enacted, that the chief magistrate of the Metropolitan 
Police Oourt at Bow Street for the. time being shi^l be a justice of the 
peace of and for the county of Berks, if his name be inserted in the 
commission of the peace for that county, without possessing the qualifi- 
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cation by estate required by law in that behalf; and without taking any 
oath of qualification. 

32. And be it enacted, that the town of Berunck-upon- Tweed shall be 
deemed to be within England for all the purposes of this Act, but nothing 
in this Act shall be deemed or taken to extend to Scotland or Ireland, 
or to the Isles of Man, Jersey, or Guernsey , save and except the several 
provisions respectively hereinbefore contained respecting the backing of 
r«11Q1 ^^^^^^; ^^^ ^^^^ nothing in this Act *shall be deemed to alter 
L ^ or affect the jurisdiction or practice of her Majesty's Court of 
Queen's Bench« 

83*. And be it enacted, that this Act shall commence and take effect on 
the second day of October, in the year of our Lord one thousand eight 
hundred and forty-eight. 

34. And be it enacted, that the following statutes and parts of statutes 
shall from and after the day on which this Act shall commence and take 
effect be and the same are hereby repealed ; (that is to say,) a certain 
Act of Parliament made and passed in the thirteenth year of the reign 
of his late Majesty King George the Third, intituled An Act for the 
more effectual Execution of Griminail Laws in the two parts of the 
United Kingdom; and a certain other act made and passed in the 
twenty-eighth year of the reign of his said late Majesty King George the 
Third, intituled An Act to enable Justices of the Peace to act as such in 
certain Cases out of the Limits of the Counties in which they' actually 
are; and so much of a certain other act made and passed in the forty- 
fourth year of the reign of his said Majesty King George the Third, in- 
tituled An Act to render more easy the apprehending and bringing to 
trial Offenders escaping from one part of the United Kingdom to the 
other, and aZso from one County to another, as relates to the apprehen- 
sion of Offenders escaping from Ireland into England, or from England 
into Ireland, and to the backing of warrants against such offenders; and 
so much of a certain other act made and passed in the forty-fifth year of 
the reign of his said Majesty King George the Third, intituled An Act 
to amend two Acts of the thirteenth and forty-fourth years of his present 
Majesty, for the more effectual Execution of the Criminal Laws, and 
m>ore easy apprehending and bringing to tried Offenders escaping from 
one part of the United Kingdom to the other, and from one county to 
aiwther, as relate^ to the bailing of Offenders escaping from Ireland into 
Englojnd, or from England into Ireland; and also a certain other act 
made and passed in the fifty-fourth year of the reign of his said late 
Majesty King George the Third, intituled An Act for the m^re easy 
apprehending and trying of Offenders escaping from one part of the 
r*1901 ^^^ Kingdom to *the other; and also a certain other act made 
1- . -I and passed in the first year of the reign of his late Majesty King 
George the Fourth, intituled An Act to amend an Act made in the 
twenty-eighth year of the reign of King George the Third, intituled ^^An 
Act to enable Justices of the Peace to act as such in certain Cases out of 
the Limits of the Counties in which they actually aref and so much of 
a certain other act made and passed in the third year of the reign of his 
said late Majesty King George the Fourth, intituled An Act for the more 
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9peedy Return and Levying of Fines, PenaltieB, and For/eiture$f and 
Recognizances estreated, as relates to tbe Form of BecognizanceS; and to 
the notice to be given to persons acknowledging tbe same ; and so much 
of a certain other act made and passed in tbe seventh year of tbe reign 
of his said late Majesty King George the Fourth, intituled An Act to 
enable Commissioners for trying Offences upon the Sea, and Justices of 
the Peace, to take Examinations touching such Offences, and to commit 
to safe Custody Persons charged therewith^ as relates to tbe taking of 
Buch examinations, and tbe commitment of. persons so charged, by jus- 
tices of the peace ; and so much of a certain other act made and passed 
in the said seventh year of the reign of his said late Majesty King 
George the Fourth, intituled An Act for improving the Administration 
of Criminal Justice in England, as relates to the taking of bail in cases 
of felony, and to the taking of tbe examinations and informations against 
persons charged with felonies and misdemeanors, and binding persons by 
recognizance to prosecute or give evidence ; and so much of a certain act 
made anM passed in the sixth year of tbe reign of his late Majesty King 
William the Fourth, intituled An Act for preventing the vexatiouA.Re- 
moval of Indictments into the Court of King^s Bench, and for extending 
the Provisions of an Act of the ffih year of King William and Queen 
Mary, for preventin>g Delays at the Quarter Sessions of the Peace, to 
other indictments, and for extending the Provisions of an Act of the 
seventh year of King George the Fourth as to taking Bail in cases of 
Felony, as relates to the taking of bail in cases of felony; and so much 
of a certain other act made and passed in the seventh year of the reign 
of his said late Majesty *King William tbe Fourtb, intituled r,|tion 
An Act for enabling Persons indicted for Felony to make their L J 
Defence by Counsel or Attorney, as relates to the right of parties charged 
with offences to have copies of the depositions or examinations against 
them ; and all other act or acts or parts of acts which are inconsistent 
with the provisions of this Act ; save and except so much of the said 
several acts as repeal any other act or parts of acts, and also except as 
to proceedings now pending to which the same or any of them are appli- 
cable. 

35. And be it enacted, that this Act may be amended or repealed by 
any act to be passed in the present session of Parliament. 



SCHEDULE 

(A.) 
Information and complaint for an indictable offence. 

1 The information and complaint of C. D. of [^Yeoman'j, 

to wit, J taken this day of in tbe year of our Lord 18 , 

before the undersigned, [one] of her Majlsty^s justices of the peace in 
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imd for the said [c<n«n(^] of who saath that [dec, stating the 

offence]. 
Sworn before [me], the day and year first abore mentioned; at 

J. 8. 

(B.) 
WarrarU to apprehmd a person charged with (m indictable offen4se. 

7p the constable pf " imd to all other peace officers in the sud 
[county] of 
5^.HEREAS A. B. of nal>&»rfir\ hath this day been dbarged npon 

oaiith before the nn^erBigned [one] of ner Majesty's jnstices of the peao^ 
in and for the said coijiJE^ty of for that he on »t di4 

r^c, stating shortly/ the ^ence'l : These jure therefore to command yoix^ 
^n her Majesty's name; forthwith to apprehend the sai4 A* B., and t^ 
Jbring hJin befpjce [w], or some other of her Majesty's justices of the 
r-^i AA-1 peac.e jii| ftnd foj: *the said [courUy], to ansn^^er unto the ludd 
V J charge^ aind to b^ fnrther dealt wijth according to law. 

0iyen unde^ my hand ^nd seal; this day of in the year 

(xf pur {40i:d ^]t 19 the [county] ftj^pDB^aid. 

J*. 3. {l. 8.) 

(0.) 

Summons to a person charged with an indictable offence. 

To A. B. of ^labourer'], 

Whsbeas you have this day been joharged before the uudersignedj [^^ftel 
ipf her Majesty's justices jof .the peace in and for the said [county] of 
for that you on ^ \dso. stating shortly the offence] : 

These are therefore to coinmand you^ in her Majesty's name^ to be and 
fkppear before n^e q^ «t o'clock in the forenoon at (^ 

before such other justice or justices of the peace for the same [amnty^ 
9^ may then be there, to answer to the said charge^ and to be further 
dealt with according to law. Herein fail n^ot. 

Given under my hand and seal, this day of in the year 

of our Lord at in the eownty aforesaid. 

J. S. (l. s.) 

(D.) 

Warrant where the summons is disobeyed. 

To the constable of and to all other peace officers in the said 

|]coi«»/j^] of 

Whsbeab on the last past A. B. of [labonrer] was charged 

before the undersignedi [onefoi her Majesty'^ justices of the peace in 
and for the said [county] of for that [^c a« in the summons] : 



11 4 12 YioT. OAP. 42. 79 

And wbereM [i] then iasaed [my] summons to the said A. B.^ com- 
maading him, in her Majesty's name, to be and appear before [me] oil 
at o'clock in the forenoon at or before snch other 

justice or jnstioes of the peace for the same [couwfy'] as might then be 
there, to answer to the said ohargCi and to be farther dealt with accord* 
ing to law: And whereas the said A. B. hath neglected to be or appear 
at the time and place appointed in and by the said summons, although 
it hath now been *prored to me upon oath that the said sum- pKioq-i 
moBs was duly served upon the said A. B. : These are therefore t- -I 
to command yom, in her Majesty's name, forthwith to apprehend the said 
A. B., and to bring him before me, or some other of her Mi^jesty's jus- 
tices of the peace in and for the said [caunty'^j to answer to the said 
charge, and to be farther dealt with according to law. 

Given under my hand and seal, this day of in the year 

<^ our Lord at in the [ccmn/y] aforesaid* 

J. S. (Ii. 8.) 

(B.) 

Warrani to <j^pprehend a person charged with an indictaUe cffence com' 

mitted on the high seas or abroad. 

For offences oommitted on the high seas the warrant may he the same 
as in ordinary cases, but describing (he cffence to have been committed 
*^ on the high seas, out of the body of any county of this realm, and 
within the jarisdiction of the admiralty of England/' 

For (ffences committed abroad /or which the parties may be indicted 
in this country the warrant also m>ay be the same cm in ordinary ccues^ 
bni describing the cffence to have been committed << on land out of the 
United Kingdom, to wit, at in the kingdom of ," or << at 

in the East Indies,'* or ^* at in the island of in the 

West Indies," or as the cau may be* 

(F.) 

Certificate (^ indictment being /ound* 

I HERXBT certify, that at [a oourt oi Oyer and Terminer and Gkneral 
Guol Delivery, or a court of General Quarter Sessions of the Peace/j 
holden in and for the [county^ ot at in the said [county'h 

on a bill of inolctment was found by the Grand Jury against A. 

B., therein described as A. B. late of ^labourer'jf for that he [<&c^ 

stating shortly the qffence'J^, and that the said A. B. hath not appeared or 
pleaded to the said indictment. 

Dated this day of 184. 

J. D. 

Clerk of the Indictments on the circuit ; or 

Clerk of the peace of and for the said [county^ 
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[*124] »(G.) 

Warrant to apprehend a person indicted. 

To the constable of and to all other peace officers in the said 

[cow7i<y] of 

Whereas it hath been duly certified by J. D. clerk of the indictments 
on the circuit [or clerk of the peace of and for the ^count^'J of 

] [that, &c., stating the certificate^ : These are therefore to com- 
mand you, in her Majesty's name, forthwith to apprehend the said A. B., 
and to bring him before [wie], or some other justice or justices of the 
peace in and for the said [cown^y], to be dealt with according to law. 

Given under my hand and seal, this day of in the year 

of our Lord at in the \county^ aforesaid. 

J. S. (l. s.) 

(H.) 

Warrant of commitment of a person indicted. 

To the constable of and to the keeper of the [Common Gtiol, 

or House of Correction,] at in the said [cowwUy] of 

Whereas by \my\ warrant under my hand and seal, dated the 
day of alter reciting that it had been certified by J. D. [(fee, as in 

the certificate^^ [J] commanded the constable of and all other peace 

officers of the said county, in her Majesty's name, forthwith to apprehend 
the said A. B. and to bring him before [me], the undersigned, [owe] of 
her Majesty's justices of the peace in and for the said [coww^y], or before 
some other justice or justices of the peace in and for the said [county^j 
to be dealt with according to law : And whereas the said A. B. hath been 
apprehended under and by virtue of the said warrant, and being now 
brought before [me], it is hereupon duly proved to [me] upon oath that 
the said A. B. is the same person who is named and charged in and by 
the said indictment : These are therefore to command you the said con- 
stable, in her Majesty's name, forthwith to take and safely convey the 
said A. B. to the said ^House of Correctum^ at in the said [county], 
and there to deliver him to the keeper thereof, together with this pre- 
r*19^1 ^®P*^ *°^ •"■ ^^i^^by command you the said keeper to ^receive the 
L J said A. B. into your custody in the said House of Correction, 
and him there safely to keep until he shall be thence delivered by due 
course of law. 

Given under my hand and seal, this day of in the year 

of our Lord at in the [county] aforesaid. 

J. S. (l. s.) 

(L) 

Warrant to detain a person indicted who is already in custody for 

another offence. 
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To the keeper of the [Common Gnol; or House of Correction,] at 
in the said [ctmn^y] of 

Whereas it hath been duly certified by J. D.^ clerk of the indictments 
on the circuit [or clerk of the peace of and for the county of 

], that, [(j&c, stating the certificate^: And whereas f/aml in- 
formed that the said A. B. is in your custody in the said [ Common 
GaoT^ at ^ aforesaid, charged with some offence or other mat- 

ter; and it being now duly proved upon oath before [me] that the said 
A. B. so indicted as aforesaid; and the said A. B. in your custody as 
aforesaid, are one and the same person : These are th^efore to command 
yon, in her Majest3r'8 name, to detain the said A. B. in your custody in 
the [Common GaoT^ aforesaid until by her Majesty's writ of Habeas 
Corpus he shall be removed therefrom for the purpose of being tried 
upon the said indictment, or until he shall otherwise be removed or dis- 
charged out of your custody by due course of law. 

Given under my hand and seal; this day of in the 

year of our Lord at in the [county^ aforesaid. 

J. S. (l. s.) 

Indorsement in hacking a warrant. 



it, \ 



Whereas proof upon oath hath this day been made before me, 
to vrit J one of her Majesty's justices of the peace for the said [cown/ly] 
of that the name of J. S. to the within warrant subscribed, is of 

the handwriting of the justice of the peace within mentioned: I do 
therefore hereby authorise W. T.; who bringeth to me this warrant, 
♦and all other persons to whom this warrant was originally r-i^-t^a-y 
directed, or by whom it may lawfully be executed, and also all L J 
constables and other peace officers of the said [county\ of to exe- 

cute the same within the said last-mentioned [ctmw^y], (a) and to bring 
the said A. B., if apprehended within the same [countif^j before me, or 
before some other justice or justices of the peace of the same county; to 
be dealt with according to law. 

Given under my hand; this day of 184 

J. L. 

(L. 1.) 
Summons of a witness. 

To E. F.; of [?a6owrer]. 

Whereas information hath been laid before the undersigned, [one"^ of 
her Majesty's justices of the peace in and for the said [county^ of 

* The words following this Asterisk are to be used only where the justice back- 
ing the warrant shall think fit, and may be omitted in backing English warrants 
in Ireland, Scotland, &c., or in backing Irish or Scotch warrants, &c., in England. 



\ 
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that A. B. [(be*y as in ike mimmoru or warrant again^ ike acemed^^ and 
it hath been made to appear to me upon [oa<Althat you are likely to 
giye material evidence for the [pr o^ectt^umj : These are therefore to 
require jou to be and to appear before me on next at o'clock 

in the forenoon at or before such other jastice or justices of tlie 

peace for the same county as may then be there, to testify what you sball 
jLnow concerning the said charge so made against the said A. B. as afoxe- 
said. Herein fail not. 

Given under my hand and seal, this day of in the year 

of our Lord .at in the [ccmn^^] aforesaid. 

J. S. (l, 8.) 

(L. 2.) 
Warrant where a witness has not object a summons. 

To the constable of and to all other peace officers in the said 

fccmn^^J of 

Whereas information having been laid before the undersigned, [one"^ of 
her Majesty's justices of the peace in and for the said ^countif'^ of 

rx' 19*71 ^^^^ '^* ^* [^^'f ^^ ^'^ ^^ summons"]^] and it having ^been made 
I- J to appear to [me] upon oath that E. F. of [tahourer^ was 

likely to give material evidence for the prosecution, I did duly issue my 
summons to the said E. F., requiring him to be and appear before me on 
at or before such other justice or justices of the peace for 

the same county as might then be there, to testify what he should know 
respecting the said charge so made against the said A. B. as aforesaid : 
And whereas proof hath this day been made before me upon oath of sudi 
summons having been duly served upon the said E. F.: And whereas 
the said E. F. hath neglected to appear at the time and place appointed 
by the said sumnfcons and no just excuse has been offered for suoh 
neglect: These are therefore to oommand you to bring and have the said 
E. F. before me ou at o'clock in the forenoon at or 

before such other justice or justices of the peace for the same [co»neyl 
as may then be there, to testify what he shtJl know ooncerning the sidd 
charge so made against the said A. B. as aforesaid. 

Qiven under my hand and seal, this day of in the year 

of our Lord at in the [counti/^ aforesaid. 

J. S. (l. s.) 

(L. 3.) 

^ 

Warrant for a witness in the first instance^ 

To the constable of and to all other peace officers in the said 

[cownijy] of 

Whereas information hath been laid befose the undersigned, fofie] of 
her Majesty's justices of the peace in and for the said [coun^] of 
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diat J^d^., €u in sumfnona] ; and it haTiiig been made to appear to [me] 
upon oath that E. F. of [IcJxmrer^ is likely to give material 

endenoe t<x the prosecation; and that it b probable that the said E. F. 
will not attend to give evidenee withont being oompelled so to do: These 
aie therefore to command you to bring and have the said E. F. before 
me on at o'clock in the forenoon at or before snch 

other jnaUce or jnstioee of the peace for the same [counfy] as may then 
be there, to testify what he shall know concerning the said charge so 
made against the said A. B. as aforesaid. 

^Giirea nnder my hand and seal, this day of in r^ioS! 

the y«ar of our Lord at in the [coim^] aforesaid. L J 

J. 8.' (l. 8.) 

(L. 4.) 

Warrant of commitment of a witness /or refusing to he sworn or to 

give evidence. 

To t3ie constable of and to the keeper of the [House of Correc- 

tion^ at in the said [couni^] of 

Wherkab a. B. was lately charged before the nndersigned [one] of her 
Majesty's justices of the peace in and for the said [county^ of for 

that [&c.^ cu in the summons] ; and it having been made to appear to 
[me] npon oath that E. F. of was likely to give material evidence 

for the prosecution; I duly issued my summons to the said E. F., requir- 
ing him to be and appear before me on at or before such 
other justice or justjees of the peace as should -then be there, to testify 
what he should know concerning the stii charge so made against the said 
A. B. as aforesaid; and the said E. F. now appearing before me [or being 
brought before me by virtue of a warrant in that behalf, to testify as 
aforesaid], and being required to make oath of affirmation as a witness in 
that behalf, hath now refused so to do [or being duly sworn as a witness 
doth now refuse to answer certain questions concerning the premises which 
are here put to him], without offering any just excuse for such his refti- 
sal : These are therefore to command you the said constable to take the 
said E. F., and him safely to conyey to the [House of Correction'^ at 
in the county aforesaid, and there deliver him to the said keeper 
thereof, together with this precept; and I do hereby command you the 
said keeper of the said [House of Correctum^ to receive the said E. F. 
into your custody in the said [House of Oorrectum^, and him there safely 
keep for the space of days for his said contempt, unless he shall in 
the meantime consent to be examined and to answer concerning the pre- 
mises ; and for your so doing this shall be your sufficient warrant. 

Given under my hand and seal, this day of in the year 

of our Lord at in the [coi^n/y] aforesaid. 

J. S. (l. 8.) 
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[*129] *(M.) 

Depontxons of witnesses. 

J" 
I The examination of C. D. of [farmer] and E. P. of 
to wit. j [labourer'^, taken on [oa<A] this day of in the year 

of our Lord at in the fcowTi^y] aforesaid^ before the 

undersigned, [one! of her Majesty's justices of the peace for the 
said [coww/y], in the presence and hearing of A. B., who is charged 
this day before [me], for that he the said A. B. on at 

V&c, describing the offence as in a warrant of commitment']. 

This deponent C. D. on his |]oa<A] saith as follows [(She, stating the 
deposition of the witness as nearly as possible in the words he rises. 
When his deposition is complete let him, sign it]. 

And this deponent E. F. upon his oath, saith as follows [fyc]. 
The above depositions of C. D. and E. F. were taken and [szrorTi] before 
me at on the day and year first abovementioned. 

J. S. 

(N.) 

Statement of the accused* 

: A. B. stands charged before the undersigned, [one] of her Ma- 
jesty's justices of the peace in and for the [county] aforesaid, this 
day of in the year of our Lord for that he the said A. B. 

on at [&c.y a« in the Caption of the Depositions] ] and the 

said charge being read to the said A. B. and the witnesses for the prosecu- 
tion, C. D. and E. F., being severally examined in his presence, the said 
A. B. is now addressed by me as follows : ^< Having heard the evidence, 
do you wish to say anything in answer to the charge? you are not obliged 
to say anything unless you desire to do so ; but whatever you say will 
be ta^en down in writing, and may be given in evidence against you upon 
your trial ^" whereupon the said A. B. saith as follows : 

[Here state whatever the prisoner may say, and in his very words a^s 
nearly as possible. Get him to sign it if he wiU.] 

A. B. 

Taken before me at the day and year first above mentioned. 

J. S. 

[*130] *(0. 1.) 

Recognizance to prosecute or give evidence. 

: Be it remembered, that on the day of in the year of 

our Lord C. D. of in the township of . in the said 
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conntjy farmer, [or C. D. of No. 2, 8trect| in Uie parish of 

in tbe borough of iurgeany of which said house he is a tenant,] 

personally came before me, one of her Majesty's justices of the peace for 
the said county, and acknowledged himself to owe to our sovereign lady 
the Queen, the sum of of good and lawful money of Great Britain, 

to be made and levied of his goods and chattels, lands and tenements, to 
the use of our said lady the Queen, her heirs and successors, if he the 
said C D. shall fail in the condition indorsed. 

Taken and acknowledged, the day and year first above mentioned, at 
before me J. S. 



Conditum to prosecute. 

The condition of the within-written recognizance is such, that whereas 
one A. B. was this day charged before me J. S., justice of the peace 
within mentioned, for that [d*c., as in the caption of the depositions'], if 
therefore he the said C. D. shall appear at the next Court of Oyer and 
Terminer or General Gaol Delivery [or at the next Court of General 
Quarter Sessions of the Peace] to be holden in and for the [county] of 
* and there prefer or cause to be preferred a bill of indictment for 
the offence aforesaid against the said A. B., and there also duly prosecute 
such indictment, then the said recognizance to be void, or else to stand 
in full force and virtue. 

Condition to prosecute and give evidence. 

Same as the la>st form to the a>steris1^y and then thus : — <^ and there 
prefer or cause to be preferred a bill of indictment against the said A. 
B. for the offence aforesaid, and duly prosecute such indictment, and give 
evidence thereon as well to the jurors, who shall then inquire of the said 
offence, as also to them who shall pass upon the trial of the said A. B., 
then the said recognizance to be void, or else to stand in full force and 
virtue. 

* Condition to give evidence. [*131] 

Same as the last form but one to the asterisk* , and then thus: — "and 
there give such evidence as he knoweth upon a bill of indictment to be 
then and there preferred against the said A. B. for the offence aforesaid, 
as well to the jurors who shall there inquire of the said offence as also 
to the jurors who shall pass upon the trial of the said A. B. if the said 
bill shall be found a true bill, then the said recognizance to be void, or 
else to stand in full force and virtue.'' 
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(0. a.) 

Notice of the said recognizance to be given to the prosecutor and his taz^^ 

nesses* ^ 

1 Take notice^ that you C. D. of are bound in the sum 

to toit. j of to appear at the next conft of [^General Quarter 

Sessions of the Peace'^ in and for the county of to be holden at 

in the said county, and then and there ^prosecute and^ give 
evidence against A. B. ; and unless you then appear there, and ^^pro^e- 
cute and] give evidence accordingly, the recognizance entered into by 
you will be forthwith levied on you. Dated this day of 

184 . 

J. S. 

(?. 1.) 

Commitment of witness for refusing to enter into the recognizance. 

To the constable of and to the keeper of the [^House of Correc- 

tion^ at in the said [coun^^] of 

Whereas A. B. was lately charged before the Undersigned, Ume^ of 
her majesty's justices of the peace in and for the said ^counttf^ of 
for that r<£7c. as in the summons to the witness^^ and it having been made 
to appear to [m^] upon oath that E. F. of was likely to give 

material evidence for the prosecution, [/] duly issued [my summons to 
the said E. F., requiring him to be and appear] before [m^] on 
at or before such other justice or justices of the peace as should 

then be there, to testify what he should know concerning the said charge 
so made against the said A. B. as aforesaid ; and the said E. F. now ap^ 
r*1^91 P®*"^g before [y^^ [or being brought before '[w*] by virtue of a 
I- ^ warrant in that behalf, to testify as aforesaid,] hath been now ex- 
amined by [me] touching the premises, but being by [me] required to enter 
into a recognizance conditioned to give evidence against the said A. B., 
hath now refused so to do : These are therefore to command you the said 
constable to take the said E. F., and him safely to convey to the ^House of 
Correction"^ at in the [county^ aforesaid, and there deliver him to 

the said keeper thereof, together with this precept; and I do hereby 
command you the said keeper of the said \ Souse of Correction'] to re* 
ceive the said E. F. into your custody in the said House of Correction^ 
there to imprison and safely keep him until after the trial of the said A. 
B. for the offence aforesaid, unless in the meantime such E. F. shall 
duly enter into such recognizances as aforesaid, in the sum of 
pounds, before some one justice of the peace for the said [coitn^], con- 
ditioned in the usual form to appear at the next Court of [Oyer and Ter« 
miner or Greneral Oaol Delivery, or General Quarter Sessions of the 
Peace,] to be holden in and for the [county/] of and there to give 

evidence before the grand jury upon any bill of indictment which may 
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Aen and there be preferred against the aaid A. B. for the offenee afore* 
mdj and also to give evidence upon the trial of the aaid A. B. for the 
Aud oiFence, if a tme bill should be found against him for the same. 

OiTen under my hand and seal, this day of in the year 

of enr Lord at in the [oemnlly] aforesaid. 

(P. 2.) 

Stihtequent order to ducharge the witness. 

To the keeper of the ^Hottse of Correction^ at in the [co«it/yj 

of 

Whskbas by [my] order dated the day of [tntfant], 

ledting that A. B. was lately before them, charged before [m^l for a 

eerfcain offence therein mentioned| and that E. F. having appeared oefore 

[iMe,]) and being examined as a witness for the prosecution in that behalf, 

lefdaed to enter into a recognisance to give evidence against the said A. 

B., and I therefore thereby committed the said E. F. to your custody, 

and required you '^'safely to keep him until after the trial of the r^ii qq-i 

said A. B. for the ofiFenoe aforesaid^ unless in the meantime he ^ -^ 

shoold enter into such recognisance as aforesaid : And whereas, for want 

of sufficient evidence against the said A. B. the said A. B. has not been 

committed or holden to bail for the said offenoCi but on the contrary 

thereof has been since discharged, and it is therefore not necessary that 

the said E. F. should be detained longer in your custody : These are 

therefore to order and direct you the said keeper to discharge the said 

E. F. out of your custody as to the said commitment, and suffer him to 

go at large. 

Given under [my] hand and seal, this day of in the 

year of our Lord at in the [coun/y] aforesaid. 

J. S. (l. .6) 

(Q. 1.) 

Warrant remanding a prisoner , 

To the Constable of and to the [Keeper of ike House of Correc- 

tion^ at in the said ^ouwty\ of 

Whbkeas a. B. was this day charged before the undersigned, [(me] of 
Majesty's justices of the peace in and for the said [ccmn/y] of for 

that fcSrc., as in the warrant to apprehend^) and it appears to me to be 
necessary to remand the said A. B. These are therefore to command 
you the said constable, in her Majesty's name, forthwith to convey the 
said A. B. to the [HotLse of Correction^ at in the said [ccwnfy], 

and there to deliver him to the keeper thereof, together with this pre- 
cept; and I hereby command you the said keeper to receive the said A. 
B. into your custody in the said House of Correction, and there safely 
keep him until the day of instant, when I hereby com- 

mand you to have him at at o'clock in the forenoon of the 
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same day before me, or before such other justice or justices of the peace 
for the said [ccmn^y] as may then be there^ to answer further to the said 
charge, and to be further dealt with according to laW; unless you shall 
be otherwise ordered in the meantime. 

Given under my hand and seal, this day of in the year 

of our Lord at in the ^county"] aforesaid. 

J. S. (l. 8.) 

[*134] *(Q. 2.) 

Recognizance of bail instead of remandf on an adjournment of 

examination. 

: Be it remembered, that on the day of in the year of 

our Lord A. B. of labourer, L. M. of grocer, and 

N. 0. of butcher, personally came before me, one of her Majesty's 

justices of the peace for the said ^county^, and severally acknowledged 
themselves to owe to our lady the Queen the several sums following; 
that is to say, the said A. B. the sum of and the said L. M. and 

N. O. the sum of each of good and lawful money of Great Britain, 

to be made and levied of their several goods and chattels, lands and tene- 
ments respectively, to the use of our said lady the Queen, her heirs and 
successors, if he the said A. B. fail in the condition indorsed. 

Taken and acknowledged, the day and year first above mentioned, at 
before me, 

J. S. 

Condition. 

The condition of the within-written recognizance is such, that whereas 
the within-bounden A. B. was this day ^r on last past] charged 

before me, for that ^c», as in the warrantj^ : And whereas the examina- 
tion of the witnesses for the prosecution in this behalf is adjourned until 
the day of instant; if therefore the said A. B. shall appear 

before me on the said day of instant at o'clock in 

the forenoon, or before such other justice or justices of the peace for the 
said [county^ as may then be there, to answer [yUr/^] to the said 
charge, and to be further dealt with according to law, then the said re- 
cognizance to be void, or else to stand in full force and virtue. 

(Q. 3.) 

Notice of such recognizance to he given to the accused and his sureties, 

: Take notice, that you A. B. of are bound in the sum of 

and your sureties L. M. and N. 0. in the sum of each, that you 

r*1351 ^' ^' *PP®^^ before me J. S., one of her Majesty's ^justices of 
L J the peace for the [county^ of on the day of 

instant at o'clock in the forenoon, at or before such 

other justice or justices of the peace for the same fccmn^y] as may then 
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be there, to answer further to the charge made against joa by G. D.^ 
and to be farther dealt with according to law; and unless you A. B. per- 
sonally appear acoordiugly the recognizances entered into by yourself 
snd sureties will' be forthwith levied on you and them. 
Dated this day of 184 . 

J. S. 

(Q. 4.) 

Certificate of nofirappearance to he indorsed on the recognizance. 

I hereby certify, that the said A. B. hath not appeared at the time 
and place in the above condition mcDtioned, but therein hath made de- 
fiaiilt, by reason whereof the within-written recognizance is forfeited. 

J. S. 

(R. 1.) 

Warrant to convey the accuied "before a justice of the county^ dhcy in 

which the offence was committed. 

To W. T., constable of and to all other peace officers in the 

said [county] of 

Whereas A. B. of labourer, hath this day been charged before 

the undersigned, [one] of her Majesty's justices of the peace in and for 
the said county or for that [^c, as in the warrant to apprehend] : 

And whereas [/] have taken the deposition of C. D., a witness examined 
by [me] in this Sehalf; but inasmuch as [/] am informed that the prin- 
cipal witnesses to prove the said offence against the said A. B. reside in 
the [county] of C, where the said offence is alleged to have been com- 
mitted. These are therefore to command you the said constable in her 
Majesty's name, forthwith to take and convey the said A. B. to the said 
[county] of C, and there carry him before some justice or justices of the 
peace in and for that [county], and near unto the [parish ofD.], where 
the offence is alleged to have been committed, to answer further to the 
said charge before him or them, and to be further dealt with according 
to •law; and [7] hereby further command you the said constable r^-iQ/j-i 
to deliver to the said justice or justices the information in this ^ -1 
behalf, and also the said deposition of C. D. now given into your posses- 
sion for that purpose, together with this precept. 

Given under my hand and seal, this day of in the year 

of our Lord at in the [county] aforesaid. 

J. S. (l. s.) 

(R. 2.) 

Order for payment of the constable's expenses. 
To B. W., Esquire, treasurer of the said county of C. 

Whereas W. T. constable of in the county of A., hath by virtue 

March, 1854.— 22 
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of and in obedience to a certain warrant of J. S. Esquire, [on«] of h&r 
Majest/s justices of the peace in and for the said county of A., taken 
and conyejed one A. B., charged before the said J. S. with haying [djc, 
stating shortly the offence^y from in the said county of A. to 

in the said county of C, a distance of miles, and produced the 

said A. B. before me S. P., one of her Majesty's justices of the peace in 
and for the said county of C, and delivered him into thd custody of 
by r^y] direction, to answer to the said charge, and further to 
be dealt with according to law : And whereas the said W. T. hath also 
delivered to [me] the said warrant, together with the information in that 
behalf, and abo the deposition of C. D. in the said warrant mentioned^ 
and hath proved to [me] upon oath the handwriting of the said J. S. 
subscribed to the same : And whereasTi] have ascertained that the sum. 
which ought to be paid to the said W. T. for conveying the said A. !B. 
from the said county of A. to the said county of C., and taking him 
before [me], is the sum of and that the reasonable expenses of- 

the said WT T. in returning will amount to the further sum of 
making together the sum of : These are therefore to order you, 

as such treasurer of the said county of C, to pay unto the said W. T. 
the said sum of according to the form of the statute in such case 

made and provided, for which payment this order shall be your sufficient 
voucher and authority. 

&iven under my hand, this day of 184 • 

J. P. 

[•137] ♦(S. 1.) 

Recognizance of bail. 

Bb it remembered, that on the day of in the year of our 

Lord A. B. of labourer, L. M. of grocer, and N. O. 

of butcher, personally came before [t^^] the undersigned, two of 

her Majesty's justices of the peace for the said [county,"^ and severally 
acknowledged themselves to owe to our lady the Queen the several sums 
following, (that is to say) the said A. B. the sum of and the said 

L. M. and N. 0. the sum of each, of good and lawful money of 

Great Britain to be made and levied of their goods and chattels, lands 
and tenements respectively, to the use of our said kdy the Queen, her 
heirs and successors, if he the said A. B. fail in the condition indorsed. 
Taken and acknowleged, the day and year first, above-mentioned at 
before us, 

J. S. 
J. N. 

Condition in ordinary cases. 

The condition of the within-written recognizance is such, that whereas 
the said A. B. was this day, charged before [us'J the justices within- 
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mentioned^ for that [ikc.f €u%n the warrantl ; if thereforei the said A. 
B. will appear in the next Court of Oyer and Terminer and general Oaol 
Delivery [or Court of general Quarter Sessions of the Peace] to be 
holden in and for the county of and there surrender himself into 

the custody of the keeper of the [Common Gaol] there and then plead 
to such indictment as may be found against him by the Orand Jury, for 
or in respect of the charge aforesaid, and take his trial upon the same, 
mud not depart the said court without leave, then the said recognizance 
to be void, or else to stand in full force and virtue. 

GondiHon$ where the defendant is entitled to a travene. 

The condition of the within.written recognizance is such, that whereas 
the said A. B. was this day charged before [me] the justice within^men* 
tioned, for that [dhc, as in the warrant or summons ;] if therefore the 
said A. B. will appear at the next Court of Gknend Quarter Sessions 
of the Peace, *[or Court of Oyer and Terminer and General r»-ioQ-i 
Gaol Delivery] to be holden in and for the county of and ^ J 

there plead to such indictment as may be found against him by the 
Grand Jury for or in respect of the charge aforesaid, and shall after- 
wards at the then next Court of General Quarter Sesssions of the Peace 
[or Court of Oyer and Terminer and General Qnol Delivery] surrender 
himself into the custody of the keeper of the [Jumse of correcHonl there, 
and take his trial upon the said indictment, and not depart tne said 
Court without leave, then the said recognizance to be void, or else to stand 
in full force and virtue. 

(S. 2.) 

Notice of the said reeogniza/nce to be given to the accused and his haU. 

Taks notice, that you A. B. of are bound in the sum of 

and your [sureties L. M. and N. 0.] in the sum of each, that you 

A. B. appear, &c. [as in the condition of the recognizance"] and not depart 
the said court without leave } and unless you the said A. B. personally 
appear and plead, aud take your trial accordingly, the recognizance 
entered into by you and your sureties shall be forthwith levied on you 
and them. 

Dated this day of 184 . J. S. 

(S. 8.) 

Certificate of consent to hail hy the committing justice indorsed on the 

commitment. 

I HSfiSBT certify, that I consent to the within-named A. B. being 
bailed by recognisance, himself in and [two^ sureties in 

each. J« S 
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(S. 4.) 

The like on a separate paper, 

Whebeas a. B. was on the committed by me to the [lumse of 

correction] at charged with [<fec., naming the offence shortti/] : 

I hereby certify^ that I consent to the said A. B. being bailed by 
recognizance; himself, in and [two"^ sureties in each* Dated the 

day of 184 . J. S. 

[*139] *(S. 5.) 

Warrant of deliverance on hail being given for a prisoner already 

committed. 

To the keeper of the [Tumse of correction"] at in the 

said [cown^y] of 

Whebeas A. B., late of labourer, hath before [««, two'] of her 

Majesty's justices of the peace in and for the said county, entered into 
his own recognizance, and found sufficient sureties for his appearance at 
the next Court of Oyer and Terminer and General Gaol Delivery [or 
Court of General Quarter Sessions of the Peace] to be holden in and for 
the county of to answer our sovereign lady the Queen, for that 

[due, J as in the commitment^] for which he was taken and committed to 
your said Hiouse of correction] : These *are therefore to command you, in 
her said Majesty's name, that if the said A. B. do remain in your 
custody in the said [house of correction] for the said cause, and for 
no other, you shall forthwith suffer him to go at large. 

Given under our hands and seals, this day of in the 

year of our Lord at in the [county] aforesaid. 

J. S. (l. s,) 
J. N. (l. s.) 

(T. 1.) 

Warrant of commitment. 

To the constable of and to the keeper of the [hottse of cor- 

rection] at in the said [countt/] of 

Whereas A. B. was this day charged before me J. S., one of her 
Majesty's justices of the peace in and for the said [counti/] of on 

the oath of C. D. of farmer, and others, for that [4^c., stating 

shortly the offence] : These are therefore to command, you the said 
constable of to take the said A. B,, and him safely to convey to 

the [house of correction] at aforesaid, and there to deliver him to 

the keeper thereof, together with this precept; and I do hereby com- 
mand you the said keeper of the said [house of correction] to receive the 



11 & 12 VICT. CAP. 42. 89 

said A. B. into your custody in the said [hotue of correction^, and there 
safely keep •him until he shall be hence delivered by due course ri^-yACfi 

Giyen under my hand and seal^ this day of in the year 

of our lord at in the [counU/^ aforesaid. 

J. S. (l. 8.) 

(T. 2.) 

Gaolei^g receipt to the constable for the prisoner, and justice's order 
thereon for payment of the constables expenses in executing the com- 
mitment, 

I HERKBY certify that I have received from W. T. constable of 
the body of A. B.; together with a warrant under the hand and seal of 
J. 8,, EsquirCi one of her Majesty's justices of the peace for the 
[coun/yl of ; and that the said A. B. was [sober, or as the case 

may he\ at the time when he was so delivered into my custody. 

P. K. 
Keeper of the house of Correction 
[or Common G-aol] at 
Constable's Expenses: £. s. d. 

For conveying the above A. B. from to \hy \ 

railway! at per mile. J 

For conveying him to and from the railway station. 
For subsistence of prisoner whilst in custody after com- \ 
mitment days, at per day. J 

For his lodging nights at per night. 

Constable days, at per day. 

[One] assistant [t/ necessary"^ days, at per day. 

Total £ 



To R. W. Esquire, treasurer of the said ^county"] of 

Whereas W. T. constable of in the county of , hath produced 
unto me J. P., one of her Majesty's justices of the peace in and for the 
said county of (wherein the offence hereinafter mentioned is 

alleged to have been ^'committed) the above receipt of P. K., r]|ci4i'i 
keeper of the ^house of correction'^ at : And, whereas L J 

in pursuance of the statute in such case made and provided, I have 
ascertained that the sum which ought to be paid to the said W. T. for 
conveying the said A. B. from in the sud county of to 

the said [house of correction"^ is and that the reasonable 

expenses of the said W. T. in returning will amount to the further sum 
of making together the sum of : These are therefore to order 

you, as such treasurer of the said county of to pay unto the said 

W. T. the said sum of according to the form of the.statute in 
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sach case made and providedi for whicli payment this order shall be 
your safficient voacher and authority. 

Given under my hand^ this day of 184 . 

J. P. 



Beoeiyed the 
[cawn^y] of 
order. 

£ 



day of 
the sum of 



184 of the treasurer of the 
being the amount of the above 
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An Act/orJurAer tmjmmng the Administration of Criminal Justice, 

— August 7, 1851. 

Whebeas offenders frequently escape conviction on their trials by 
reason of the technical strictness of criminal proceedings in matters not 
material to the merits of the case : And whereas such technical strict- 
ness may safely be relaxed in many instances, so as to insure the punish- 
ment of the guilty, without depriving the accused of any just means of 
defence : And whereas a failure of justice often takes place on the trial 
of persons charged with felony and misdemeanor by reason of variances 
between the statement in the indictment on which the trial is bad, and 
the proof of names, dates, matters, and circumstances therein men- 
tioned, not material to the merits of the case, and by the misstatement 
whereof the person on trial cannot have been prejudiced in his defence : 
Be it therefore enacted by the Queen's most excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Temporal, and 
Commons in this present Parliament assembled, and by the authority of 
the same, as follows : 

1. From and after the coming of this Act into operation, whenever 
on the trial of any indictment for any felony or misdemeanor there shall 
appear to be any variance between the statement in such indictment and 
the evidence offiBred in proof thereof, in the name of any county, riding, 
division, city, borough, town corporate, parish, township, or place 
mentioned or described in any such indictment, or in the name or descrip* 
tion of any person or persons, or body politic or corporate, therein stated 
or alleged to be the owner or owners of any property, real or personal, 
r*1431 ^^^^^ BhaXL form the subject of any offence charged therein, or 
L J in *the name or description of any person or persons, body poli- 
tic or corporate, therein stated or alleged to be injured or damaged, or 
intended to be injured or damaged by the commission of such offence, or in 
the Christian name or surname, or both Christian name and surname, or 
other description whatsoever, of any person or persons whomsoever therein 
named or described, or in the name or description of any matter or 
thing whatsoever therein named or described, or in the ownership of any 
property named or described therein, it shall and may be lawful for the 
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court before which the trial shall be had^ if it shall consider such yari- 
ance not material to the merits of the oasci and that the defendant can- 
not be prejudiced thereby in his defence on snch merits, to order such 
indictment to be amended, according to the proof, by some officer of the 
court or other person, both in that part of the indictment where snch 
rarianoe oconrs and in e?ery other part of the indictment which it may 
become necessary to amend, on such terms as postponing the trial to be 
had before the same or another jury, as such court shall think reasonable ; 
and after any such amendment the trial shall proceed, whenever the 
same shall be proceeded with, in the same manner in all respects, and 
with the same consequences, both with respect to the liability of wit- 
nesses to be indicted for perjury and otherwise, as if no snch yariance 
had occurred; and in case such trial shall be had at Nisi Prius the order 
for the amendment shall be indorsed on the postea, and returned together 
with the record, and thereupon such papers, rolls, or other records of 
the court from which such record issued as it may be necersary to amend 
shall be amended accordingly by the proper officer, and in all other cases 
the order for the amendment diall either be indorsed on the indictment 
or shall be engrossed on parchment, and filed, together with the indict- 
ment, among the records of the court : Provided that in all such cases 
where the trial shall be so postponed as aforesaid it shall be lawful for 
such court to respite the recognizances of the prosecutor and witnesses, 
and of the defendant, and his surety or sureties, if any, accordingly, in 
which case the prosecutor and witnesses shall be bound to attend to pro- 
secute and give evidence respectively, and the "("defendant shall ri^-iAA-i 
be bound to attend to be tried, at the time and place to which ^ J 
such trial shall be postponed, without entering into any fresh recogni- 
zances for that purposes in such and the same manner, as if they were 
originally bound by their recognizances to appear and prosecute or give 
evidence at the time and place to which such trial shall have been so 
postponed : Provided also, that where any such trial shall be to be had 
before another jury, the crown and the defendant shall respectively be 
entitled to the same challenges as they were respectively entitled to 
before the first jury was sworn. 

2. Every verdict and judgment which shall be given after the making 
of any amendment under the provisions of this Act shall be of the same 
force and effect in all respects as if the indictment had originally been in 
the same form in which it was after such amendment was made. 

8. If it shall become necessary at any time for any purpose whatso- 
ever to draw up a formal record in any case where any amendment shall 
have been made under the provision of this Act, such record shall be 
drawn up in the form in which the indictment was after such amendment 
was made, without taking any notice of the fact of such amendment 
having been made. 

4. In any indictment for murder or manslaughter preferred after the 
coming of this Act into operation it shall not be necessary to set forth 
the manner in which or the means by which the death of the deceased 
was caused, but it shall Be sufficient in every indictment for murder to 
charge that the defendant did feloniously, wilfully, and of his malice 
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aforethouglit kill and murder the deceased, and it shall be sufficient in 
every indictment for manslaughter to charge that the defendant did felo- 
niously kill and slay the deceased. 

5. In any indictment for forging, uttering, stealing, embezzling^ de- 
stroying, or concealing, or for obtaining, by false pretences, any instra- 
ment, it shall be sufficient to describe such instrument by name or desig- 
nation by which the same may be usually known, or by the purport 
thereof, without setting out any copy or fac-simile thereof, or otherwise 
describing the same or the value thereof. 

r#14^T *^' ^^ *°y indictment for engraving or making the whole or 
L J any part of any instrument, matter or thing whatsoever, or for 
using or having the unlawful possession of any plate or other material 
upon which the whole or any part of any instrument, matter, or thing 
whatsoever shall have been engraved or made, or for having the unlawful 
possession of any paper upon which the whole or any part of any instra* 
ment, matter or thing whatsoever shall have been made or printed^ ii 
shall be sufficient to describe such instrument, matter or thing by anj 
name or designation by which the same may be usually known, without 
setting out any copy or fac-simile of the whole or any part of such in- 
strument, matter or thing. 

7. In all other cases wherever it shall be necessary to make any aver- 
ment in any indictment as to any instrument, whether the same consists 
wholly or in part of writing, print, or figures, it shall be sufficient to 
describe such instrument by any name or designation by which the same 
may be usually known, or by the purport thereof, without setting oat 
any copy or fac-simile of the whole or any part thereof. 

8. From and after the coming of this Act into operation, it shall be 
sufficient in any indictment for forging, uttering, offering, disposing of, or 
putting off any instrument whatsoever, or for obtaining or attempting to 
obtain any property by false pretences, to allege that the defendant did 
the act with intent to defraud, without alleging the intent of the defend- 
ant to be to defraud any particular person ; and on the trial of any of the 
offences in this section mentioned it shall not be necessary to prove an 
intent on the part of the defendant to defraud any particular person, but 
it shall be sufficient to prove that the defendant did the act charged with 
an intent to defraud. 

9. And whereas offenders often escape conviction by reason that such 
persons ought to have been charged with attempting to commit offences, 
and not with the actual commission thereof: For remedy thereof be it 
enacted, that if on the trial of any person charged with any felony or 
misdemeanor it shall appear to the jury upon the evidence that the de- 
fendant did not complete the offence charged, but that he was guilty only 
r*14.R1 ^^ ^^ *attempt to commit the same, such person shall not by 
■- -I reason thereof be entitled to be acquitted, but the jury shall be at 
liberty to return as their verdict that the defendant is not guilty of the 
felony or misdemeanor charged, but is guilty of an attempt to commit 
the same, and thereupon such person shall be liable to be punished in 
the same manner as if he had been convicted upon an indictment for 
attempting to commit the particular felony or misdemeanor charged in 
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the said indictment; and no penon bo tried as herein lastly mentioned 
shall be liable to be afterwards prosecuted for an attempt to commit the 
felony or misdemeanor for which he was so tried. 

10. And whereas it is enacted by a certain act of parliament passed 
in the first year of the reign of her present Majesty Queen Yictoria, inti- 
tuled An Act to amend the Laws rdattng to Offences against the Per^ 
son J that <<on the trial of any person for any of the offences therein- 
before mentioned, or for any felony whatever where the crime charged 
shall include an assault against the person, it shall be lawful for the 
jury to acquit of the felony, and to fiud a verdict of guilty of assault 
against the person indicted, if the evidence shall warrant such finding :" 
And whereas great difficulties have arisen in the construction of such 
enactment: For remedy therefore be it enacted, that the said enactment 
shall be, and the same is hereby repealed. 

11. If npon the trial of any person upon any indictment for robbery, 
it shall appear to the jury upon the evidence that the defendant did not 
commit the crime of robbery, but that he did commit an assault with 
intent to rob, the defendant shall not by reason thereof be entitled to be 
acquitted, but the jury shall be at liberty to return as their verdict that 
the defendant is guilty of an assault with intent to rob, and thereupon 
such defendant shall be liable to be punished in the same manner as if 
he had been convicted upon an indictment for feloniously assaulting with 
intent to rob ; and no person so tried, as is herein lastly mentioned, shall 
be liable to be afterwards prosecuted for an assault with intent to commit 
the robbery for which he was so tried. 

12. If upon the trial of any person for any misdemeanor it shall 
appear that the facts given in *evidence amount in law to a felony, r^-i^'r-i 
such person shall not by reason thereof be entitled to be ac- L •' 
quitted of such misdemeanor; and no person tried for such misdemeanor 
shall be liable to be afterwards prosecuted for felony on the same facts, 
unless the court, before which such trial may be had, shall think fit, in 
its discretion, to discharge the jury from giving any verdict upon such 

• trial, and to direct such person to be indicted for felony, in which case 
such person may be dealt with in all respects as if he had not been put 
upon his trial for such misdemeanor. 

13. If upon the trial of any person indicted for embezzlement as a 
clerk, servant, or person employed for the purpose, or in the capacity of 
a clerk or servant, it shall be proved that he took the property in ques- 
tion in any such manner as to amount in law to larceny, he shall not by 
reason thereof be entitled to be acquitted, but the jury shall be at liberty 
to return as their verdict, that such person is not guilty of embezzle- 
ment, but is guilty of simple larceny, or of larceny as a clerk, servant, 
or person employed for the purpose, or in the capacity of a clerk or ser- 
vant, as the case may be, and thereupon such person shall be liable to 
be punished in the same manner, as if he had been convicted upon an 
indictment for such larceny ; and, if upon the trial of any person indicted 
for larceny it shall be proved that he took the property in question in 
any such manner as to amount in law to embezzlement, he shall not by 
reason thereof be entitled to be acquitted, but the jury shall be at liberty 
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to return as their verdict that such person is not guilty of larcen j^ but 
is guilty of embezzlement, and thereupon such person shall be liable to 
be punished in the same manner as if he had been convicted upon an 
indictment for such embezzlement; and no person so tried for embezzle- 
ment or larceny, as aforesaid, shall be liable to be afterwards prosecuted 
for larceny or embezzlement upon the same facts. 

14. If upon the trial of two or more persons indicted for jointly re- 
ceiving any property, it shall be proved that one or more of such persons 
separately received any part of such property, it shall be lawful for the 
jury to convict upon such indictment such of the said persons as shall be 
proved to have received any part of such property. 
r*14$^1 *^^' ^^^ whereas it frequently happens that the principal in 
L -la felony is not in custody or amenable to justice, although several 
accessaries to such felony or receivers, at different times, of stolen pro- 
perty, the subject of such felony may be in custody or amenable to jus- 
tice : For the prevention of several trials be it enacted, that any number 
of such accessaries or receivers may be charged with substantive felonies 
in the same indictment, notwithstanding the principal felon shall not be 
included in the same indictment; or shall not be in custody or amenable 
to justice. 

16. It shall be lawful to insert several counts in the same indictment 
against the same person for any number of distinct acts of stealing, not 
exceeding three, which may have been committed by him against the 
same person within the space of six calendar months from the first to the 
last of such acts, and to proceed therein for all or any of them. 

17. If upon the trial of any indictment for larceny it shall appear that 
the property alleged in such indictment to have been stolen at one time 
was taken at different times, the prosecutor shall not by reason thereof 
be required to elect upon which taking he will proceed, unless it shall 
appear that 'there were more than three takings, or that more than the 
space of six calendar months elapsed between the first and the last of 
such takings ; and in either of such last-mentioned cases, the prosecutor 
shall be required to elect to proceed for such number of takings, not ' 
exceeding three, as appear to have taken place within the period of six 
calendar months from the first to the last of such takings. 

18. In every indictment in which it shall be necessary to make any 
averment as to any money, or any note to the ]^ank of England, or any 
other bank, it shall be sufficient to describe such money, or bank note 
simply as money, without spedfying any particular coin or bank note ; 
and such allegation, so far as regards the description of the property, 
shall be sustained by proof of any amount of coin or of any bank note, 
although the particular species of coin of which such amount was com- 
posed, or the particular nature of the bank note, shall not be proved, 

r*l4Q1 ^^^ ^^ ^^^'^ ^^ ^embezzlement and obtaining money or bank 
^ -I notes by false pretences, by proof that the offender embezzled, or 
obtained any piece of coin, or any bank note, or any portion of the value 
thereof, although such piece of coin, or bank note, may have been deli- 
vered to him in order that some part of the value thereof should be re* 
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turned to tlie party deliyering the same; or to any other persoD; and such 
part shall have been returned accordingly. 

19. Whereas by an act of parliament passed in England^ in the 
twenty-third year of the reign of his late Majesty E[ing George the Se* 
eondj intituled an Act to render Prosecution» for Perjury and Suhoma* 
Hon of Perjury more easy and effectual^ and by a certain other act of 
parliament made in Ireland in the thirty-first year of the reign of his 
late Majesty King George the Third, intituled An Act to render Prose" 
eitdons for Perjury and Suhomaiion of Perjury more eaxy and effeO" 
tualf and for affirming the Jurtsdtction of the Quarter Semans in caseg 
of Perjury y certain provisions were made to prevent persons guilty of 
perjury and subornation of perjury, from escaping punishment by reason 
of the difficulties attending such prosecutions : And whereas it is expe* 
dient to amend and extend the same : Be it enacted that, it shall and 
may be lawful for the judges or judge of any of the superior courts of 
oommon law or equity, or for any of her Majesty's justices or commis- 
sioners of assize. Nisi Prius, Oyer and Terminer, or G-aol Delivery, or 
for any justices of the peace, recorder or deputy recorder, chairman, or 
other judge, holding any General or Quarter Sessions of the Peace, or 
for any commissioner of bankruptcy or insolvency, or for any judge or 
deputy judge of any county court or any court of record, or for any 
justices of the peace in Special or Petty Sessions, or for any sheriff or 
his lawful deputy before whom any writ of inquiry ot writ of trial from 
any of the superior courts shall be executed, in case it shall appear to 
him or them that any person has been guilty of wilful and corrupt per* 
jury in any evidence given, or in any affidavit, deposition, examination, 
answer, or other proceeding made or taken before him or them, to direct 
such person to be prosecuted for such perjury, in case there shall appear 
to him or them a reasonable cause for such prosecution, and *to p^« f>^^ 
commit such person so directed to be prosecuted until the next I- -I 
Session of Oyer and Terminer, or Gaol Delivery for the county, or other 
district, within which such perjury was committed, unless such person 
^ shall enter into a recognizance, with one or more sufficient surety or sure- 
ties, conditioned for the appearance of such person at such next session 
of Oyer and Terminer or Gaol Delivery, and that he will then surrender 
and take his trial, and not depart the court without leave, and to require 
any person, he or they may think fit, to enter into a recognizance, condi- 
tioned to prosecute or give evidence against such person so directed to be 
prosecuted as aforesaid, and to give to th^ party so bound to prosecute, a 
certificate of the' same being directed, which certificate shall be given 
without any fee or charge, and shall be deemed sufficient proof of such 
prosecution having been directed as aforesaid ; and upon the production 
thereof the costs of such prosecution shall and are hereby required to be 
allowed by the court before which any person shall be prosecuted or tried 
in pursuance of such direction as aforesaid, unless such last mentioned 
court shall specially otherwise direct ; and when allowed by any such 
court in Ireland, such sum as shall be so allowed shall be ordered by the 
said court to be paid to the prosecutor by the treasurer of the county in 
which such offence shall be alleged to have been committed, and the 
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same shall be presented for, raised, and levied in the same manner as the 
expenses of prosecutions for felonies are now presented for, raised, and 
levied in Ireland : Provided always, that no such direction or certificate 
shall be given in evidence upon any trial to be had against any person 
upon a prosecution so directed as aforesaid. 

20. In every indictment for perjury, or for unlawfully, wiKuUy, 
falsely, fraudulently, deceitfully, maliciously, or corruptly taking, making, 
signing, or subscribing any oath, affirmation, declaration, affidavit, depo- 
sition, bail, answer, notice, certificate, or other writing, it shall be suffi- 
cient to set forth the substance of the offence charged upon the defend- 
ant, and by what court or before whom the oath, affirmation, declaration, 
affidavit, deposition, bill, answer, notice, certificate, or other writing, was 
r«ir;i-i taken, made, signed, or subscribed, ^without setting forth the 
L- J bill, answer, information, indictment, declaration, or any part of 
any proceeding, either in law or in equity, and without setting forth the 
commission or authority of the court or person before whom such offence 
was committed. 

21. In every indictment for subornation of perjury, or for corrupt 
bargaining or contracting with any person to commit wilful and corrupt 
perjury, or for inciting, causing, or procuring any person unlawfully, 
wilfully, falsely, fraudulently, deceitfully, maliciously, or corruptly to 
take, make, sign, or subscribe any oath, affirmation, declaration, affidavit, 
deposition, bill, answer, notice, certificate, or other writing, it shall be 
sufficient, wherever such perjury or other oflfence aforesaid shall have 
been actually committed, to allege the offence of the person who actually 
committed such perjury or other offence in the manner hereinbefore men- 
tioned, and then to allege that the defendant unlawfully, wilfully, and 
corruptly did cause and procure the said person the said offence, in man- 
ner and form aforesaid, to do and commit; and wherever such perjury 
or other offence aforesaid shall not have been actually committed, it shall 
be sufficient io set forth the substance of the offence charged upon the 
defendant, without setting forth or averring any of the matters or things 
hereinbefore rendered unnecessary to be set forth or averred in the case 
of wilful and corrupt perjury. 

22. A certificate containing the substance and effect only (omitting the 
formal part) of the indictment and trial for any felony or misdemeanor, 
purporting to be signed by the clerk of the court or other officer having 
the custody of the records of the court where such indictment was tried, 
or by the deputy of such clerk or other officer, (for which certificate a fee 
of six shillings and.eightpence and no more shall be demanded or taken,) 
shall upon the trial of any indictment for perjury, or subornation of per-, 
jury, be sufficient evidence of the trial of such indictment for felony or 
misdemeanor, without proof of the signature or official character of the 
person appearing to have signed the same. 

23. It shall not be necessary to state any venue in the body of any 
r*l ^^91 1^^^^^°^®°*? ^^* t^® county, city, *or other jurisdiction named in 
L J the margin thereof shall be taken to be the venue for all the facts 
stated in the body of such indictment ; provided that in cases where local 
description is or hereafter shall be required; such local description shall 
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be giyen in the body of the indictment ; and provided also, that where 
an indictment for an offence committed in the county of any city or town 
corporate shall be preferred at the assizes of the adjoining county, such 
eonnty of the city or town shall be deemed the venue, and may either be 
stated in the margin of the indictment, with or without the name of the 
county in which the offender is to be tried, or be stated in the body of 
the indictment by way of venue. 

24. No indictment for any offence shall be held insufficient for want of 
the averment of any matter unnecessary to be proved, nor for the omis- 
sion of the words <<as appears by the record," or of the words '<with 
force and arms,'' or of the words << against the peace,'' nor for the inser- 
tion of the words << against the form of the statute" instead of << against 
the form of the statutes," or vice versa, nor for that any person men- 
tioned in the indictment is designated by a name of office, or other de- 
scriptive appellation instead of his proper name, nor for omitting to state 
the time at which the offence was committed in any case where time is 
not of the essence of the offence, nor for stating the time imperfectly, 
nor for stating the offence to have been committed on a day subsequent 
to the finding of the indictment, or on an impossible day, or on a day 
that never happened, nor for want of a proper or perfect venue, nor for 
want of a proper or formal conclusion, nor for want of or imperfection 
in the addition of any defendant, nor for want of the statement of the 
value or price of any matter or thing, or the amount of damage, injury, 
or spoil, in any case where the value or price, or the amount of damage, 
injury, or spoil, is not of the essence of the offence. 

25. Every objection to any indictment for any formal defect apparent 
on the face thereof shall be taken, by demurrer or motion to quash such 
indictment, before the jury shall be sworn, and not afterwards; and 
every court before which any such objection shall be taken for any formal 
defect may, *if it be thought necessary, cause the indictment to be p^^ ;.o-i 
forthwith amended in such particular by some officer of the court >- J 
or other person, and thereupon the trial shall proceed as if no such defect 
had appeared. 

26. So much of a certain act of parliament passed in the sixtieth year 
of the reign of his late Majesty King George the Third, intituled an Act 
to Prevent Delay in the Administration of Justice in cases of Misde* 
meanor, as provides that << where any person shall be prosecuted for any 
misdemeanor by indictment at any Session of the Peace, Session of Oyer 
and Terminer, Great Session, or Session of Gaol Delivery, within that 
part of Great Britain called England, or in Ireland, having been com- 
mitted to custody or held to bail to appear to answer for such offence 
twenty days at the least before the session at which such indictment 
shall be found, he or she shall plead to such indictment, and trial shall 
proceed thereupon, at such same Session of the Peace, Session of Oyer 
and Terminer, Great Session, or Session of Gaol Delivery respectively, 
unless a writ of certiorari for removing such indictment into His Ma- 
jesty's Court of King's Bench at Westminster or in Dublin shall be 
delivered at such session before the jury shall be sworn for such trial," 
shall be and the same is hereby repealed. 
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■. 27. No person prosecuted shall be entitled to traverse or postpone the 
trial of any indictment found against him at anj Session of the Peaoei 
Session of Oyer and Terminer^ or Session of Gaol Delivery : Provided 
alwayS; that if the court, upon the application of the person so indicted 
or otherwise, shall be of opinion that he ought to be allowed a further 
time, either to prepare for his defence or otherwise, such court may ad- 
journ the trial of such person to the next subsequent session, upon such 
terms as to bail or otherwise as to such court shall se^m meet, and may 
respite the recognizances of the prosecutor and witnesses accordingly, in 
which case the prosecutor and witnesses shall be bound to attend to pro- 
secute and give evidence at such subsequent session without entering 
into any fresh recognizance for that purpose. 

28. In any plea of autrefois convict or autrefois acquit it shall be 
^^^ A14.-1 sufficient for any defendant to state that he has been lawfully 
I- -> convicted or ^acquitted (as the case may be) of the said offence 
charged in the indictment. 

29. Whenever any person shall be convicted of any one of the offences 
following, as an indictable misdemeanor; that is to say, any cheat or 
fraud punishable at common law ; any conspiracy to cheat or defraud, or 
to extort money or goods, or falsely to accuse of any crime, or to ob- 
struct, prevent, pervert, or defeat the course of public justice; any 
escape or rescue from lawful custody on a criminal charge; any public 
and indecent exposure of the person; any indecent assault, or any assault 
occasioning actual bodily harm; any attempt to have carnal knowledge 
of a girl under twelve years of age ; any public selling, or exposing for 
public sale or to public view, of any obscene book, print, picture, or other 
indecent exhibition ; it shall be lawful for the court to sentence the 
offender to be imprisoned for any term now warranted by law, and also 
to be kept to hard labour during the whole or any part*of such term of 
imprisonment. 

80. In the construction of this Act the word '< indictment" shall be 
understood to include "information," "inquisition," and "presentment," 
as well as indictment, and alsp any "plea," "replication," or other 
pleading, and any Nisi Prius record; and the terms "finding of the in- 
dictment" shall be understood to include " the taking of an inquisition," 
"the exhibiting of an information," and the "making a presentment;'' 
and wherever in this Act, in describing or referring to any person or 
party, matter or thing, any word importing the singular number or mas- 
culine gender is used, the same shall be understood to include and shall 
be applied to several persons and parties as well as one person or party, 
and females as well as males, and bodies corporate as well as individuals, 
and several matters and things as well as one matter or thing; and the 
word " property" shall be understood to include goods, chattels, money, 
valuable securities, and every other matter or thing, whether real or per- 
sonal, upon or with respect to which any offence may be committed. 

31. This Act shall come into operation on the first day of Septemher 
one thousand eight hundred and fifty-one. 

32. Nothing in this Act shall extend to Scotland. 
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